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GERMANY AND THE AERIAL NAVIGATION 
CONVENTION AT PARIS, OCTOBER 13, 1919" 


Dr. ALFRED WEGERDT.f 


I, 


1. Even before the end of the war, the Allied and Associated 
Powers started deliberation for a Convention on civil aerial naviga- 
tion, which was signed October 13, 1919, and under the title of “Con- 
vention concerning the regulation of the aerial navigation of the 
30th of October, 1919,” which became effective July 11, 1922. The 
abbreviation CINA of the organ established to carry out its orders 
The International Commission on Aerial Navigation has been applied 
to the Convention itself so that one says in a general way that a state 
is member of the CINA or has adhered to it, which means not only 
that it is represented on the Commission but also that it has signed 
the Convention or has adhered to it. It is to the CINA that section 
5, part XI, Aerial Navigation, of the Treaty of Versailles refers 
which provides that civil aircraft owned in the Allied and Asso- 
ciated countries shall have until the first of January, 1923, uncon- 
trolled liberty to fly over and land on the territory and the territorial 
waters of Germany imposing, in article 319, on Germany the obliga- 
tion of enforcing measures to insure that German aircraft flying 
over German territory shall conform to the same rules as those 
established in the Convention concluded between the Allies and As- 
sociated Powers relatively to aerial navigation; article 320 also says 
that the obligations imposed on Germany in part XI, shall remain 
effective until January 1, 1923, unless before then, Germany shall 





*Reprinted with permission from Dr. Wegerdt, from 2 Zeitschrift fiir 
das Gesamte Luftrecht, 25-49, and translated at the AIR LAW INSTITUTE 
by William Bigler. 

tDr. Alfred Wegerdt is Ministerial Counselor at the Ministry of 
Communications of the Reich, Berlin. 
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have been admitted to membership in the League of Nations or shall 
have been authorized, with the consent of the Allies and Associated 
Powers, to adhere to the Convention concluded between the said 
Powers relatively to aerial navigation. Since Germany had not ad- 
hered January 1, 1923, either to the League of Nations, or to the 
CINA, this part XI, section V, of the Treaty of Versailles has re- 
mained effective until this date. 

2. It is not surprising that the CINA which has been delib- 
erated on by the Allied and Associated Powers during the war and 
which was established in very close connection with the Treaty of 
Versailles should also have been dominated by the spirit of the 
Treaty of Versailles. This appears very clearly in the original 
wording of article 5 which prescribes that no contracting State 
should admit, except by special and temporary authorization the 
flight above its territory of aircraft not possessing the nationality of 
one of the contracting States. Germany which naturally considered 
this regulation as being directed against it, was not to be considered 
on the footing of equality to cooperate in the development of inter- 
national aerial navigation. However, if we examine this regula- 
tion objectively, we must admit that it was directed not only against 
Germany and its former Allies, but against every State, even 
against a State forming part of the Allied and Associated Powers, 
if it did not adhere to the CINA. It soon became evident that this 
paragraph 5 was a grave error for the CINA itself. As a matter 
of fact, not only Germany and the Powers which had been its allies 
during the war, but the former neutral States which had been 
obliged to maintain commercial relations with Germany, remained 
outside the CINA, so that almost the whole of central Europe 
(Germany, the Netherlands, Switzerland, Denmark, Sweden, Nor- 
way, Austria, Hungary) showed no disposition to join the CINA. 
And these States were precisely those that tooix a very keen interest 
in the development of civil aerial navigation and were developing 
it with great energy. It is therefore net surprising that the CINA 
at its second meeting, October 27, 1922 in London, that is to say 
only three months after its establishment, should have decided on 
a modification of article 5, according to which the contracting States 
could allow aircraft of a non-contracting State to fly over their 
territory if a particular convention had been concluded between the 
two States, that is to say a Convention such as Germany had 
concluded with most of the former neutral States and such as these 
had concluded among themselves. As the modification of this 
article could only become effective after having been accepted by 
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all the contracting States and as the last of the contracting States 
only ratified it in December, 1926, it was on the 14th of December, 
1926, that it became effective. It was not until this date that the 
States that were members of the CINA were enabled to create 
the basis of a reciprocal aerial navigation with Germany and the 
former neutral States by the conclusion of general conventions on 
aerial navigation. Since then Germany has signed general agree- 
ments with France, Belgium, Great Britain, Italy, and Czecho- 
slovakia, all States that are members of the CINA. 

3. The original text of article 34 of the CINA also breathed 
the spirit of the Treaty of Versailles by regulating the membership 
of the Commission, that is to say, of the organ established to direct 
the work of the CINA, so that the United States of America, Great 
Britain, France, Italy and Japan should have two votes and all the 
other States only one vote, the five States precited were, taken to- 
gether, to have a minimum number of votes which, multiplied by 
five, would give at least one vote more than the total number of 
votes of all the other contracting States. This rule which scarcely 
harmonizes with the democratic spirit of which the former Allied 
and Associated Powers boast, was soon modified. At the fourth 
meeting of the CINA in London, June 30, 1923, when the Con- 
vention had been effective less than one year, this rule was modified 
so that henceforth each State would be entitled only to one vote 
(Great Britain with its Dominions and India counting as one 
State, although Great Britain with Ulster, Canada, Australia, South 
Africa, New Zealand, Indian and the Irish Free State are considered 
as individual contracting States among the twenty-five members of 
the CINA and have the right to be represented in it by one repre- 
sentative). The only trace of the original anti-democratic wording 
is found in the fact that the United States of America, France, 
Italy and Japan continue to have two representatives, while all the 
other States only have one representative. But we must remember, 
in this connection, that the United States of America has signed 
the CINA but has not ratified it and that, in all likelihood, it never 
will ratify it. The modification of article 34, only became effective 
December 14, 1926, because some of the contracting States were 
slow in ratifying it. 

4. The text of articles 41 and 42, also shows us, in conformity 
with the spirit and the meaning of the Treaty of Versailles, Ger- 
many, should it desire to adhere to the CINA, would see principles 
applied to it quite different from those applied to the other States. 


As a matter of fact, while the former neutral States have only to 
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notify their adhesion by diplomatic means to the Government of 
the French Republic, which informs all the signatory or adhering 
States of the addition to their ranks, the article in question pre- 
scribes that the adhesion of Germany and of its former allies shall 
not depend on a simple notification, but on the consent of the States 
that are members of the CINA on the condition that it should be 
accepted by at least two-thirds of the States that have signed and 
ratified the CINA and of the States which have adhered to the 
CINA without signing the Convention, the vote taking place in 
conformity with the rules mentioned in the above named article 34. 

It is not necessary to point out particularly that the article 320 
precited of the Treaty of Versailles which foresaw the possibility 
of the adhesion of Germany to the CINA before January 1, 1923, 
did not facilitate the adhesion of Germany but confirmed the right 
of the Allied and Associated Powers to continue to fly over and 
land on German soil after January 1, 1923, just as they had granted 
that right until the date mentioned in section V, part XI. 

With the exception of articles 5, 34, 41, 42 mentioned above, 
the CINA constitutes a carefully weighed, valuable and successful 
attempt to regulate internationally the public law of aerial naviga- 
tion; this attempt deserves to be highly appreciated for it tries 
to govern the extensive domain of civil aerial navigation at a 
period when no one had any experience in the matter and when 
it was impossible to foresee its surprising development. 

5. Since the signing and confirmation of the CINA the situa- 
tion, from the German point of view, has been modified consider- 
ably. The conventions of Paris on aerial navigation of May 22, 
1926, between Germany and the Powers represented at the Con- 
ference of Ambassadors have abolished in substance the restrictions 
on construction imposed on Germany by the London ultimatum of 
May 5, 1921; and besides articles 5 and 34 of the CINA have been 
modified. By the Treaty of Locarno and by its entry in the 
League of Nations, Germany proved to the whole world that, 
wherever peaceful international co-operation takes place and where 
this co-operation is considered essential, it desires, not to remain 
isolated, but to co-operate actively. And in what field would close 
international co-operation be more necessary than in the field of 
aerial navigation? Men may be of the opinion that efforts made 
to govern internationally all possible fields, go too far, but one 
cannot say that of aerial navigation, which can only exist if flying 
is not stopped by national frontiers. Germany must therefore ask 
itself the question if and under what conditions it can adhere to 
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the CINA or to a similar organization. Before answering this 
question, it is necessary to realize the nature and the aim of the 
CINA, as well as of other international regulations of public aerial 
law. 


Il. 


1. The CINA has undertaken the task of regulating public 
aerial law on an international basis and of creating a single public 
aerial law for the whole world, so as to end the obstacles which 
might otherwise hinder aerial navigation at the moment of crossing 
national frontiers. With this in view, it has first established in its 
chapter I, general principles of which the most important is that 
of the notion of the sovereignty of a State over the atmospheric 
space above it, a principle recognized now as part of the law of 
nations, as well as the right of inoffensive flight in all the contract- 
ing States. The general principles also admit that each contracting 
State may establish forbidden zones and that aircraft flying above 
such a zone, must land at the nearest aerodrome. 


2. In chapter II which deals with the nationality of aircraft, 
article 5 which, as we have shown (above I, 2), was directed 
particularly against Germany, has been modified in such a way 
that, from the German point of view, it had become satisfactory. 
Articles 6 to 10 prescribed that aircraft had the nationality of the 
State on the registers of which they were entered, that they can 
only be entered if they belong entirely to citizens or subjects of the 
State, that aircraft cannot be simultaneously entered in several 
States, that all contracting States shall exchange copies of the 
entries and of the cancellations of entries, and that every aircraft 
must carry a mark of nationality and a mark of entry. 

3. Chapter III deals with certificates of airworthiness and 
with operating licenses and prescribes in articles 11 to 14 that 
every aircraft must have a certificate of airworthiness and that 
the crew must be provided with certificates of competency furnished 
or rendered valid by the State whose nationality the aircraft 
possesses, that each contracting State shall recognize as valid such 
certificates of airworthiness and certificates of competency, that no 
radio apparatus can be part of the equipment of an aircraft without 
a special license and that the aircraft of a certain tonnage must 
be provided with wireless telegraphy apparatus. 

4. Chapter IV deals, in articles 15 to 18, with the permission 
to fly above a foreign territory. These articles specially regulate 
the right of transit (the following of a prescribed route, landing 
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at aerodromes when the State over which the flight takes place 
prescribes it, the establishment of international routes for aerial 
navigation) ; and aerial cabotage, that is to say the right for each 
State to promulgate, for the benefit of its own aircraft, reservations 
and restrictions concerning the commercial transportation of pas- 
sengers and of merchandise, and it is stipulated that aircraft may 
be protected against seizure for violation of patents by the deposit 
of a sum of money. 

5. Chapter V contains, in its articles 19 to 25, the rules which 
must be observed on taking off, when flying and on landing. In 
detail, it prescribes that all aircraft engaged in international flight 
must be provided with the certificate of registration, a certificate of 
airworthiness, with the certificate and licenses of the officers and 
crew, with the list of the passengers, the bills of lading and the 
manifest, the log-books and the license for the radio apparatus; 
the government officials will have the right to visit the aircraft and 
inspect the prescribed documents, on landing and on taking off; 
that the aircraft can benefit by the same assistance which is fur- 
nished to domestic aircraft; that the salvage of apparatus lost at 
sea shall be governed by the principles of, maritime law; that all 
aerodromes serving public aerial navigation shall be available under 
like conditions to the aircraft of other contracting States; finally, 
that each contracting State must insure obedience to the rules 
established by the CINA concerning lights and signals, flight, 
ballast, flight above or in the vicinity of aerodromes by all aircraft 
flying above its territory and provide for the pursuit and the punish- 
ment of violators of the rules and regulations. 

6. Chapter VI deals, in articles 26 to 29, with prohibited 
freight. According to these articles, aircraft of States which are 
members of the CINA must carry, when flying over foreign terri- 
tory, neither explosives, nor arms, nor munitions of war. For- 
eign aircraft may not even transport such articles from one 
point to another in the interior of the contracting States. Rules 
governing the use of photographic apparatus are left to the discre- 
tion of each contracting State. A contracting State may also form- 
ulate rules to restrict the transportation of objects other than ex- 
plosives, arms and munitions. 

7. Chapter VII regulates in articles 30 to 33 State aircraft. 
Military aircraft and, among others, postal aircraft, customs aircraft 
and police aircraft are considered, naturally, State aircraft. All 
government aircraft, with the exception of military, customs or 
police aircraft, are subject to the rules of the CINA. An aircraft 
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commanded by a military man is considered a military aircraft. 
Military aircraft must not fly over the territory of another contract- 
ing State without special authorization. They enjoy, in principle, 
the privileges generally granted to foreign warships, unless they 
have made a forced landing or have been ordered to land. 

8. Chapter VIII regulates in article 34 the membership and 
the powers of the International Commission on Aerial Navigation. 
This membership has already been explained (above I, 3). The 
most important féatures of article 34 are that the modification of 
the Convention itself is provided for, but only after having been 
accepted by all the States which are members of the CINA to 
become effective, (this rule was the reason why there was consider- 
able delay before articles 5 and 34 in their new form could become 
effective) and the deliberation concerning the rules given in Annexes 
A to G, the amendments of which require a two-thirds majority 
and obligate all the States of the CINA without the need of any 
ratification. 

9. Chapter IX contains, in its articles 35 to 43, final rules. 
By these rules the member States of the CINA agree to co-operate 
as much as possible in the following international measures: 

(a) Collection and distribution of statistical current or special 
meteorological information in conformity with Annex G; 

(b) Publication of unified air maps, as well as establishment 
of a uniform system of aeronautical landmarks in conformity with 
Annex F; 

(c) Use of wireless telegraphy in aerial navigation, establish- 
ment of the necessary stations for radio telegraphy as well as 
obedience to the international regulations governing wireless 
telegraphy. 

This chapter also provides that besides following the general 
regulations relating to customs, which formed the subject of a 
special agreement in Annex H, each contracting State may enter 
into special agreements with another State relating to customs, 
police, postal service or any other subject relating to aerial navi- 
gation. Finally these rules prescribe the method to follow for the 
settlement of any disagreement between two or more States con- 
cerning the interpretation of the Convention and of the Annexes. 
According to article 38, the regulations of the CINA have no bear- 
ing on the liberty of action in case of war of the contracting States, 
either as belligerents, or as neutrals. 

According to articles 39, the Annexes A to H constitute a 
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supplement to the Convention and have the same value that the 
Convention has. 

Now what are these Annexes? 

(a) Annex A governs the marks to be carried by the aircraft, 
in eight sections which deal with the following subjects: generalities, 
location of the marks on the craft, supplementary location for the 
marks of nationality and their sizes, the marks of registration, their 
sizes and the type of letter, etc., the space between the mark of 
registration and the mark of nationality, its maintenance in good 
condition and the preparation of the lists of the marks. 

(b) Annex B deals with the certificate of airworthiness, the 
minimum conditions of which shall be determined at a later date 
by a regulation of the CINA. These minimum requirements con- 
cerning airworthiness and the utilization groups have just been 
decided upon. 

(c) Annex C deals with the log-books and specifies the data 
which must be found in the journey log, the aircraft log, the engine 
log and the signal log, as well as the form, the establishment and 
the method of keeping the log-books. 

(d) Annex D contains the rules for lights and signals and de- 
tailed definitions of the general rules of aerial navigation, ballast, 
the special rules governing flight above or near aerodromes. 

(e) Annex E specifies the minimum conditions required to 
obtain certificates and licenses for pilots or navigators and regulates 
in detail the licenses of pilots of land and sea planes, of pilots for 
free baloons, pilots of airships, of navigators and the international 
medical requirements as to fitness for aerial navigation. 

(f) Annex F regulates the question of the preparation of 
international maps and aeronautical landmarks. 

(g) Annex G deals with the distribution of meteorological 
information. 

(h) Annex H deals with customs reguiations. 

The final regulation governed the ratification and adhesion to 
the Convention, articles 41 and 42 drawing a distinction, as we 
have already pointed out between the powers that have not taken 
part in the war and those that did take part in the war that are not 
signatories of this Convention. 

10. The supplementary regulations regulate the service, pre- 
scribe the method of organization of the office of the permanent 
secretary, of the budget, of the publication of air maps, of the 
methods to follow in the settlement of any disagreement between 
States and the relations with the League of Nations. 
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At the 14 meetings of the CINA which have so far taken 
place, regulations have been formulated governing the form and 
the contents of the certificates of airworthiness, of the journey log, 
of the certificates and licenses, of the radio service on aircraft, on 
the institution of a central bureau for the general aeronautical map, 
on the aeronautical landmarks, on the uniform international use of 
aeronautical terms and expressions, on the definition of an inter- 
national atmosphere-type, on first-aid medical kits on aircraft and, 
finally, on the specification of aircraft and the minimum conditions 
for their recognition as airworthy. 

11. According to all this, the CINA is an international Con- 
vention which regulates civil aerial navigation from the point of 
view of the sovereignty of the State, between its members. With 
this aim in view, it has defined general principles which can only 
be modified by the consent of all the members. It has, besides, 
established in the said Commission an administrative organ to which 
numerous administrative tasks have been assigned (notably the 
centralization of all information of importance for aerial navigation 
and its distribution to all its members) and to which has been 
intrusted, as its most important task, the improvement of the 
regulations which are still in process of evolution (minimum con- 
ditions for airworthiness, instruction and fitness of pilots, flying 
rules, signals, flares, etc.) As the regulations formulated on these 
subjects positively obligate all the members, the CINA, that is to 
say the Commission, has now the attributes of an international 
legislative body and, ipso facto, powers such as any other inter- 
national organization would hardly have. The rules concerning 
airworthiness and the instruction of pilots are minimum conditions, 
so that any national legislation is empowered to prescribe more 
stringent requirements. 

The regulations of the CINA have also passed into the national 
legislation of member States, and it is not surprising that they have 
been partially adopted by almost all the other nations, since the 
CINA was established at a moment when it can be said that there 
was hardly any aerial legislation in any country. 

The following nations are at present actual members of the 
CINA: 

(a) In Europe: among the western nations, Belgium, France, 
Holland, Great Britain with Ulster, the Irish Free State, Italy, 
Portugal ; then the Netherlands; among the Balkan states, Bulgaria, 
Greece, Jugoslavia, Rumania; among the Nordic states, Denmark, 
Sweden; finally Czechoslovakia, Poland and the Saar; 
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(b) In America: Canada, Chile, and Uruguay; 

(c) In Africa: The South African Union; 

(d) In Asia: Japan, Persia, Siam, India ; 

(e) In Austrana: The Commonwealth of Australia, New 
Zealand. 

The following countries are not members of the CINA: Spain, 
then the greater portion of Central Europe: Norway, Germany, 
Switzerland, Austria, Hungary, Luxemburg, Albania, then the 
greater part of Eastern Europe: Lithuania, Latvia, Esthonia, Fin- 
land and Soviet Russia. In Asia, the most noteworthy missing 
country is China which, it is true is a signatory State, but has not 
ratified; besides, almost the whole of the American continent is 
missing, since the United States of America, Bolivia, Brazil, Cuba, 
Ecuador, Guatemala, Nicaragua and Panama has signed the Con- 
vention of the CINA but have not ratified it. 


III 


On the first of November, 1926, the Ibero-American Con- 
vention of Aerial Navigation which is called CIANA from the 
initials of the designation of the Convention (Convenio Ibero 
Americano de Navegacién Aérea). The States taking part in 


this Convention are: Spain, the Argentine, Bolivia, Colombia, 
and Uruguay are also members of the CINA, but not the other 
States, especially Spain. Spain did not adhere to the CINA be- 
cause the contracting States are not treated by it in the same 
manner. It is interesting to take note of the fact that the CIANA 
represents almost entirely a literal translation of the CINA and 
of its Annexes A to G, and oniy deviates from it where the text 
of the Convention had to be harmonized with the principle of the 
equality of all the contracting States. Thus it is that article 5 
which, in the CINA, restricts even in its present form the right of 
the States that are members of the CINA to conclude agreements 
with foreign countries, proclaims that the States which are members 
of the CIANA enjoy complete liberty to authorize or to prohibit 
flying in the air above their territories by aircraft of States which 
are not contracting members. 

Article 7 of CIANA which demands the registration of aircraft 
under the nationality of the owner or owners, contains two addi- 
tions worthy of notice. 

“If an Ibero-American State, signatory of the Convention, 
observes a discordance between the requirements fixed in the 
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present article, which are essential to decide the nationality of an 
aircraft and the provisions of its own national legislation it can 
formulate a reservation on the point at issue in a protocol to be 
added to the Convention.” 

“The State which makes this reservation regulates independ- 
ently the registration of its aircraft and the flying in the air over its 
territory and its territorial waters, but it must in no case grant to 
the other States that have signed or adhered the advantages pro- 
vided in the present Convention, unless it be to aircraft which have 
conformed to all the conditions expressly stipulated in the first 
or the second paragraph of the article which precedes.” 

In conformity with the fundamental idea of the CIANA, article 
34 ordains, naturally, that each contracting State shall send only 
one representative to it and have only one vote. 

Article 36 does not refer as the CINA does, to a special 
Annex H for the regulation of customs matters, but merely proposes 
to make them the object of a special agreement. Until then, the 
laws and regulations in force in each country may be applied. 

Accordirg to article 37, in case of disagreement, it shall not 
be referred for decision to the World Court at the Hague, but to 
a Board of Arbitration. 

Articles 41 and 42 naturally do not mention the war. Article 
41 definitely proclaims the principle that non-Ibero-American States 
may also adhere to the Convention. 

Article 43 provides that the fact that a State belongs to the 
CIANA does not necessarily compel it to renounce previous conven- 
tions regulating the same subject (here consideration was given to 
the CINA on account of Chile, Portugal and Uruguay). 

In other respects the CIANA conforms word for word with 
CINA. 

Until the present time, the CIANA has only been ratified by 
a small number of the signatory States. 

Although political motives may have incited Spain to conclude 
this Convention and although this State, after having left the League 
of Nations, may have started the new project somewhat hurriedly 
so that the adoption of important modifications is not yet quite 
satisfactory, it is significant that the States which are members of 
the CIANA must have the conviction that they could not propose 
anything better than what had been developed by the CINA. 
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In the month of May, 1927, the Pan-American Commission for 
Aerial Navigation met in Washington; it launched a plan for a 
Pan-American Convention on Aeria! Navigation. At this Con- 
ference there were representatives of the governments of the 
Argentine, Bolivia, Chile, Colombia, Costa Rica, Cuba, San Do- 
mingo, Guatemala, Mexico, Panama, Peru, Salvador, the United 
States of America, Uruguay and Venezeula. These were mainly 
the same States which had concluded six months before the CIANA. 
Among the signatory States of the CIANA, the only ones missing 
in the Pan-American Convention are Brazil, Ecuador, Nicaragua 
and Paraguay, leaving out of the question Spain and Portugal. On 
the other hand only Salvador and the United States of America 
joined the States that were members of the CIANA. The Pan- 
America Commission for commercial aerial navigation did not have 
as easy a task as the Ibero-American Conference. It also took the 
CINA, as a basis but it undertook numerous modifications which 
are not without importance. It does not follow the order in which 
the regulations of the CINA have been published and deviates from 
it notably on the following points. 


1. The colonies are not mentioned as being territories the 
air above which is under the complete and exclusive sovereignty 
of each State. 


2. It is expressly stipulated that the Convention applies only 
to private aircraft. 

3. The equal rights granted domestic and foreign aircraft 
to which flying over prohibited zones is forbidden, only relate to 
aircraft used in international commercial aerial navigation. 

4. Each contracting State may prescribe the aerial itinerary 
which the aircraft of other contracting States must follow in the 
vicinity of prohibited zones or in the vicinity of certain specially 
designated aerodromes. The prescribed route must be precisely de- 
fined and all concerned must be informed of it. 

5. The certificate of registration must indicate the name of 
the aerodrome which the aircraft generally uses. 

6. Aircraft are to be registered in conformity with the laws 
and special prescriptions of each contracting State. 

(The Convention thus avoids, in an action quite different from 
that of the CINA, meddling with the internal legislation of the 
contracting States in this matter and prescribes that an aircraft 
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shall only be registered if it belongs entirely to citizens of the 
interested State.) 


7. Certificates of airworthiness may only be issued by the 
State whose nationality the aircraft possesses. This certificate of 
airworthiness must attest to the States in which the aircraft is to 
fly, that, in the opinion of the authorities issuing the certificate, this 
aircraft satisfies the conditions, relative to airworthiness, of all the 
States mentioned in the certificate. 

(We doubt the possibility of the conscientious issuance of 
such a certificate. ) 

8. Each contracting State reserves the right to inspect the 
aircraft of other contracting States to determine whether they 
possess the airworthiness prescribed by the laws and ordinances of 
public safety in the State interested. If the authorities consider 
that these aircraft are not airworthy, they can forbid the aircraft 
to fly over the territory of the State. 

9. The certificate of competency of the pilots must not only 
certify that they meet all the requirements in their own countries 
but that they have also successfully passed an examination on the 
regulations concerning aerial navigation of each foreign country 
above the territory of which they are to fly. 

10. Reciprocal certificates of competency shall be fully hon- 
ored if they have issued in conformity with the law and regulations 
of the other contracting States. 

11. The customs regulations have been partly incorporated in 
the Convention; they are therefore not dealt with, as in the CINA, 
in a special Annex. 

12. It is fundamental that aircraft, their crews, their passen- 
gers and their freight should be subject to the regulations of the 
countries over which they fly relative to entrance, departure, to 
customs, police, and public safety. 

13. The installation and the exploitation of the aerodromes 
are to be in conformity with the regulations of each State, equal 
privileges to be accorded to all. 

14. Until the promulgating of special laws, the pilot of an 
aircraft will have the rights and obligations appertaining to the 
captain of a merchant vessel according to the special laws of each 
State. 

(This clause, if it is to govern the responsibility of the pilot, 
should be incorporated not in international public aerial law but 
in national civil legislation.) 
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15. Damages to be paid for injuries to people or to things 
in a State over which aircraft fly shall be fixed in conformity with 
the laws of each State. 

16. The contracting States agree to make every effort to 
secure the concordance of the laws and the regulations relating to 
aerial navigation. 

17. Any disagreement between two contracting States relative 
to the interpretation or the execution of the Convention shall be 
regulated by an arbitral board. The States interested in the settle- 
ment of a disagreement may designate the governments of other 
contracting States as arbitrators. 

Among the numerous resolutions which have adopted for this 
Convention, the most important is the following one due to a sug- 
gestion made by the American representative : 

“Each of the contracting States agrees that its citizens and 
commercial societies and corporations of other contracting States 
shall enjoy the same rights as those of every foreigner according 
to the laws of the State interested, that they can cause to be regis- 
tered and placed in active service aircraft on condition that the 
societies or corporations shall submit, at the time of their founda- 
tion and during their exploitation to the requirements of the in- 
terested States by international legislation.” 

This somewhat obscure text (so far no official documents have 
been published giving the debates of the Pan-American Commission 
for commercial aerial navigation) seems to say that the different 
contracting States cannot cause the registration of aircraft to depend 
on the nationality or owners according to their internal legislation. 
This proposal of the United States of America therefore to be 
hostile to the principle enunciated in article 7 of the CINA 
relating to the nationality of aircraft. 

The Pan-American Convention provides no organ correspond- 
ing to the Commission of the CINA and of the CIANA to which 
might be confided the very extensive powers of the Commission 
relating to the modification at any time of the flying rules, the 
conditions applicable to airworthiness and aptitude for pilots, 
uniform signals, etc. The contracting States only agree to co- 
operate as far as possible in the Pan-American measures concerning 
the collection and distribution of statistical, current or special 
meteorological information and in the publication of uniform air 
maps, the establishment,of a uniform system of signals, and finally, 
the use of wireless telegraphy. 
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The Pan-American Congress at Havana, February, 1928 took 
up anew the Pan-American Convention on Aerial Navigation and 
put the finishing touches to a plan which takes into account previous 
arrangements, agreed upon, substantially, in May, 1927, at Wash- 
ington, on the basis of the agreements reached by the CINA. 


V. 


1. We must therefore admit that even now there is a danger 
that public aerial law will evolve in a different way in the interior 
of three groups of States, quite apart from the fact that the States 
which are not members of either of these Conventions, such as 
Germany, Switzerland, Austria, Hungary, Norway, Finland, Lith- 
uania, Esthonia, Latvia, the United Soviet Republics, Turkey, etc., 
may direct the progress of public aerial law in a direction which 
leads away from unification. That) it will not be possible for the 
world to deprive itself of a universal public aerial law, if the hopes 
for an increase in the power of aircraft and of the security of 
aerial navigation are fulfilled and if trans-oceanic flights become a 
reality. The CINA would have been destined to become the sole 
organization for the creation of a universal public law if it had 
known, at the hour of its birth, how to impregnate itself with its 
real nature as an international legislative organ placed above all con- 
tingencies, knowing among its members neither conquerers nor con- 
quered, neither former allies nor adversaries, neither great powers, 
nor smaller powers. Under such circumstances, Germany and the 
other Powers which have kept out of it could have adhered purely 
and simply and it is probable that it would not have been necessary 
to start the CIANA and the Pan-American Convention for Aerial 
Navigation. However, it does not seem that it is now too late to 
banish the dangers which threaten the uniform evolution of public 
aerial law. It appears to be still possible for the CINA, which con- 
stitutes the basis of the public aerial law created so far in each coun- 
try, to become the only universal organization. As a matter of fact, 
the CIANA has only been ratified so far by a few States, while the 
Pan-American Convention has been ratified by none. We may there- 
fore still hope that the States which are members of the CIANA— 
Spain inasmuch as it is the preponderating Power of the Ibero- 
American group, first among them—may adhere to the CINA, if 
some of its rules, of which there are only a few, are re-written. We 
refer to those in which the CIANA differs from the CINA. And 
if the States which form this CIANA should decide to join the or- 
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ganization of the CINA, could not the States which form the Pan- 
American Convention and which, with the single exception of the 
United States of America, are almost the same as those of the 
CIANA do so also? To tell the truth mere invitation to adhere in 
the interests of the unification of public aerial law would not suffice. 
If it desires to play the part of the only organization, the CINA 
must be amended; the modification which would only have been of 
minor importance until the foundation of the CIANA, are now 
much more important, since the conclusion of the Pan-American 
Convention. In fact, the thoughts which have found their realiza- 
tion in these last Conventions, will also be discussed in the other 
States which, until now, belong to neither of these organizations, 
and perhaps also by the States belonging to the CIANA and the 
CINA;; these problems will sooner or later have to be solved. 

2. The considerations which have been discussed above have 
undoubtedly prompted the Secretary of State of the section of pub- 
lic law in the Italian ministry of foreign affairs, M. Giannini, to de- 
clare to the juristic Commission of the Fourth International Con- 
gress on Aerial Navigation at Rome, in October, 1927, that in his 
opinion the time had come to call for diplomatic conference to revise 
CINA thoroughly. The object of this proposal is to give to the 
CINA a form which will make it possible for all States to adhere 
to it is welcomed with pleasure from the German point of view. As 
a matter of fact, Germany, whose aircraft aid pilots daily fly over 
numerous countries in a regular air traffic, has a very important in- 
terest in the unification of the public law on aerial navigation. 
Germany is willing to cooperate with all its strength, because it con- 
siders a uniform public aerial law to be a necessity for the entire 
world. If the proposal of M. Giannini is realized, we may hope 
that, all the States interested in aerial navigation, jointly with those 
that are already members of the CINA, will meet to try to give to 
the CINA—while retaining the regulations which have proved valu- 
able—the wording which will correspond to results of experience 
based on the development which aerial navigation has undergone in 
recent years and will probably continue to enjoy in the future, just 
as about 50 States accepted, in 1925, the invitation of the French 
Government to attend the Conference on private aerial law in Paris. 
There might perhaps be a simpler and therefore more practical and 
more speedy way, and that would be not to wait for the convocation 
of a diplomatic conference, but to let the CINA call together a 
Conference to which it would invite, not only its own member States, 
but all the States which are not members of its organization. 
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3. In the course of the deliberations concerning an energetic 
revision of the CINA, Germany would not have to propose, for the 
elaboration of the Convention itself substantial modifications. It 
would only have to demand clarifications and supplementary rules 
where the promotion of liberty and facilitation of traffic demand it, 
paying due attention to national interests; on the other hand it 
would be necessary to propose suppressions and modifications which 
seem to be out of harmony with the character of the CINA as an 
international legislative organ. The following would be the ques- 
tions to the discussion of which it would attach great importance: 

(a) From the German point of view, nothing could be gained 
by reopening the discussion of the article of the CINA which regu- 
lates the question of the sovereignty of the air, the question whether 
the principle of complete liberty of aerial navigation (the air is free) 
or that of complete and exclusive sovereignty on the atmospheric 
space shall be adopted. The principle, established by the CINA, of 
exclusive sovereignty has been admitted into general public law and 
has until now given proof of its value in such a way.that few States 
would be disposed to abandon the principle of the complete and ex- 
clusive sovereignty in favor of the idea of unrestricted liberty. 
Should the evolution of aerial navigation in the future be imperiled 
by the notion of complete and exclusive sovereignty, there would be 
time to study the question closely. In any case, it would seem that 
this moment has not arrived. 

On the other hand, it would be essential to clarify ideas relat- 
ing to the colonies in Article 1, paragraph 2. 

In this respect, there will be another question which will need 
clarifying particularly as, as far as I know, it has so far been dis- 
cussed nowhere. Article 1 of the CINA has established a principle, 
which has become a principle of public law, to the effect that each 
State possesses complete and exclusive sovereignty on the air space 
above its terrritory, its colonies and its territorial waters and it has 
been moreover recognized that no State has sovereignty over the 
air space above the open seas and above territories belonging to no 
State, but no regulation has been formulated in the matter of flight 
above straits. This question is of special importance for trans- 
oceanic flight which is being developed and it might be regulated 
in the sense of freedom of the air space above the straits more or 
less as it was done at the Lausanne pact of the 24th of July, 1923, 
and in the “Convention concerning the control of straits,” adopted 
at that time. 
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(b) It might be useful to provide, as was done in the sugges- 
tions offered by the Pan-American Convention (see above IV, 2), 
that the Convention only deals with private aircraft. On the other 
hand, as the “Regulation of maritime routes” prescribes for vessels 
of war the observation of the same rules of navigation and the same 
lights and signals which are used by merchant vessels, government 
aircraft, whether military, postal aircraft or customs aircraft, will 
have to obey the rules of flight and of landing to which private air- 
craft are subject as well as all other rules established in the interest 
of safety of aerial flight. In this connection, it is remarkable that 
the common principles stipulated by the maritime States at the Con- 
gress of Washington in 1889, to avoid collisions at sea, principles 
based on the “Regulations for preventing collisions at sea,” promul- 
gated by England in 1862 and which were introduced in Germany 
by an Ordinance to prevent collisions of vessels on the sea, dated 
May 9, 1897, and are in force since the first of May, 1906, as “Ordi- 
nance on maritime routes” (signed on the fifth of February, 1906), 
have been introduced into a number of States not by international 
treaty but as matters of national common law. The Pan-American 
Convention on Aerial Navigation seems also to prefer this method 
of action as far as concerns the system of the CINA. 

(c) It would also be necessary to examine with care the 
eventuality of completing Article 3, which deals with the right of 
establishing prohibited zones, in the sense that government aircraft 
to which it applies, may be permitted to fly over such zones for 
special purposes, in the service of various departments of the gov- 
ernments. This ruling appears for the first time in the German- 
Spanish agreement; it seems to be well justified and necessary in 
the interest of the State. In this relation, it might be discussed 
whether the clause of the Pan-American Convention relating to the 
equality of domestic aircraft and foreign aircraft in the matter of 
the interdiction of flight over prohibited zones, which only applies 
to aircraft used in international commercial aerial navigation does 
not seek to deal with the same thought (see above IV, 3). 

(d) Among the general principles of the CINA there is one 
missing, which should give the contracting States the right, in case 
of extraordinary circumstances, to restrict or to limit temporarily, 
with immediate effect, flight above its territory in whole or in part. 
A rule of this kind seems necessary, since otherwise it would be 
impossible to forbid the aerial traffic of foreign aircraft at a time 
of interior disorder. 

(e) If it is not desired to adopt the theory that Article 5 (see 
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above I, 2) is intended to tempt nations to adhere to the CINA, for 
which reason it would be impossible to deny a certain justifica- 
tion for the article, Germany could demand the suppression of 
this article, since a contracting State must have full liberty of 
regulating its relations with non-contracting States in the way it 
considers necessary. As a matter of fact, the text of article 5 even 
after modification contains an obligation which is not at all usual 
in international treaties. 

(f) With regard to Article 6, according to which aircraft has 
the nationality of the State in the registers of which they have been 
entered, it would be well to examine if one speak of the nationality 
of aircraft when, as a rule, the expression “nationality” applies only 
to persons. 

(g) Article 7 of the CINA gives rise to the most serious ob- 
jections. The wording follows: 

“No aircraft shall be entered on the register of one of the con- 
tracting States unless it belongs wholly to nationals of such State.” 

“No incorporated company can be registered as the owner of 
an aircraft unless it possesses the nationality of the State in which 
the aircraft is registered, unless the President or Chairman of the 
company and at least two-thirds of the directors possess such nation- 
ality, and unless the company fulfills all other conditions which may 
be prescribed by the laws of the said State.” 

As far as paragraph 1 is concerned, it seems that this principle 
has been adopted in the national legislation of almost all the States; 
we also find it in the German law on aerial navigation of August 1, 
1922. A principle has apparently been transferred into the domain 
of aerial navigation which is in force with regard to the flags of 
merchant vessels, without consideration of the fact that rules which 
are justifiable in the case of a big ship cannot be applied with equal 
reasons in the case of a little sport plane, so that this rule may cause 
great injury to aerial navigation. It has therefore already been pro- 
posed to register the holder of the aircraft instead of the proprietor. 
The registration of the holder instead of proprietor could not be ac- 
cepted by Germany, since the concept of a holder is not sufficiently 
clear to justify inscription in a public register. The difficulties which 
present themselves if the registration of aircraft is made to depend 
on the nationality of the owner could be more easily avoided by the 
decision that the proprietor of aircraft must have his domicil in the 
country in which the aircraft should be registered. In the present 
condition of the law, it is impossible for a foreigner to secure, in 
the country in which he resides, the registration of aircraft under 
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his ownership, since he is not a citizen or,subject of the country. 
Consequently, if he desires to fly in his own aircraft, he can only 
fly in one which has been registered in the country of his birth. 
This means that in case of damage to important parts of his aircraft, 
affecting the airworthiness of the craft, it is necessary for him to 
obtain a new license from the government of his country. These 
difficulties would be avoided if it were only necessary for the owner 
of the craft to have his legal residence in the country in which the 
craft is registered. A foreigner living in Germany could thus ac- 
quire, without any trouble, a German or a foreign aircraft and then 
have its airworthiness and the authorization to fly as well as the 
registration attended to in conformity with the German laws and 
regulations. All the difficulties which now delay new and necessary 
verifications of the aircraft would disappear immediately. 

There are just as serious objections to Article 7, paragraph 2. 
The contracting States, inasmuch as they are bound together from 
the standpoint of public law by the Convention, must introduce this 
principle in their national law. For Germany, this would entail the 
most serious objections, because the rule would oppose the German 
law on societies. In conformity with the general interpretation of 
German law, the German law on aerial navigation of August 1, 
1922, foresees that collective societies and companies owned by 
shareholders are assimilated to German citizens, if those members 
or shareholders are German citizens; collective societies, registered 
corporations and juristic persons, if they have their main office in 
Germany ; societies owned by shareholders, only if the shareholders 
who are personally responsible are all German citizens. The Ger- 
man law is therefore based on this principle, enforced in German 
law, that anonymous societies, companies with limited responsibility 
and registered corporations may be entered in the German registry 
of aerial navigation as owners of aircraft, if they have their head- 
quarters in Germany. A foreigner who desires to register aircraft 
in Germany cannot, as the law now stands, do so as a physical per- 
sonality, but can do so if he starts a limited liability company for 
the purpose which must be immediately registered as owner of the 
aircraft if the said company has its legal office in Germany. 

According to the German interpretation, the whole of Article 7 
would have to be replaced by a rule prescribing only that aircraft 
may only be registered in a contracting State if the craft owner re- 
sides in the State, without having to determine whether the owner 
is a physical person or a juristic person. This point of view will 
prohably prevail sooner or later, as is shown by Article 8 of the Pan- 
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American Convention which prescribes that the immatriculation of 
aircraft can only take place in conformity with the laws and special 
regulations of each contracting State (see above IV, 6). This Con- 
vention at least grants to each contracting State the right of pre- 
scribing under what conditions the registration may take place. 
However, to prevent the principle borrowed from the CINA and 
legally enforced in most countries from continuing to produce its 
effects in virtue of national legislation, it would be necessary to 
prescribe in Article 7 that the registration must not depend on the 
nationality of the proprietor. 

(h) As for Article 9 it will be necessary to aiscuss whether 
the monthly exchange, which is prescribed in it, copies of entries 
and cancellations of entries in the register during the preceding 
month is really necessary, because this formality means considerable 
administrative work. 

(i) According to Article 13, certificates of airworthiness must 
be recognized as valid by other States. This prescription appar- 
ently only relates to reciprocal traffic, so that the certificate of air- 
worthiness which an aircraft carries during a flight in another con- 
tracting State cannot be objected to in that State. In this connection 
it will be necessary to. examine carefully whether it would not be 
good policy to accept the suggestions presented by the Pan-American 
Convention (see above IV, 7, 8). In practice, the member States 
of the CINA seem to have given a broader interpretation to Article 
13, by recognizing the validity of a certificate of airworthiness 
furnished by another State even when the aircraft is not flying with 
the marks of nationality of that contracting State, but has been sold 
to a citizen or to a subject of another country and therefore must 
be registered in that country. The progress of aerial navigation 
will be promoted when it is decided that certificates of airworthiness 
must be recognized as valid not only when they apply to craft flying 
with the marks of a foreign nationality on them but also at the time 
when such craft are imported if national legislation does not impose 
for airworthiness more drastic rules than the minmum conditions 
fixed by CINA. 

(k) Article 15, paragraph 3, according to which the establish- 
ment of international aerial navigation routes is subject to the con- 
sent of the States over which flights are proposed, needs clarifica- 
tion. Even in the member States of the CINA) we find great con- 
fusion in the interpretation of this rule. This was demonstrated 
in, the negotiations between Poland and Czeckoslovakia for the cre- 
ation of a Polish aerial navigation line from Warsaw to Vienna, in 
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the attitude of Persia towards Imperial Airways, Ltd., as well as 
in the debates of the International Juristic Committee on Aviation 
at Madrid in the month of May in the current year. Germany would 
like this rule to be adopted here because it is found in all its agree- 
ments as to aerial navigation, as it has proved useful and has also 
been accepted by the International Juristic Committee on Aviation, 
during its last meeting at Madrid, for the Air Code, namely, that 
the installation and exploitation of regular lines of aerial navigation 
from the territory of one contracting State to the territory of an- 
other contracting State or in the air above it, with or without land- 
ing en route, must be made the subject of a special agreement be- 
tween the contracting States interested in the matter. 

(1) According to Article 18 aircraft of a contracting State 
passing through the atmosphere above another contracting State, 
including the necessary landings and stops, can avoid seizure for 
violation of a patent, a design or a model on the deposit of a se- 
curity. Inasmuch as regular aerial navigation has meanwhile de- 
veloped far beyond expectation and has become incorporated in reg- 
ular general public traffic, it seems that it would be desirable to 
study the possibility of extending to aerial navigation, to avoid all 
traffic interruption, the principle, only partially in national legisla- 
tion, of the illegality of seizure of the rolling stock of railroads (see, 
for example, the German law of May 3, 1886, Reichsgesetzblatt, 
page 131) and to assure this principle as one of public law in com- 
pleting article 18 of the CINA in an appropriate manner. 

(m) It might be desirable to attempt to regulate in a clause 
after Article 18, the legal conflicts the settlement of which has been 
attempted in the German agreements on aerial navigation by means 
of the general clause according to which aircraft, their crews, their 
passengers and their freight, while on the territory of another con- 
tracting State, shall be subject to the obligations which result from 
legislation in vigor in that State, notably in the matter of customs 
regulations and other taxes, import and export interdictions, trans- 
portation of passengers and of merchandise, and public order and 
security. The Pan-American Commission for commercial aerial 
navigation, in the plan of the Pan-American Convention, established 
in May, 1927, had attempted to regulate as extensively as possible 
the conflicting points, but the Convention concluded at Havana in 
the month of February of the present year limited itself to the pre- 
scription that rules relating to arrival and departure, to customs, to 
police and public health must be observed as well as to the settle- 
ment of points at issue as to damages inflicted on persons or on 
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things in the State over which a flight had taken place (see above 
IV, 12, 15). 

(n) In Article 19, the expression “bill of lading,” which is a 
document of maritime law, cannot be transferred purely and simply 
into the domain of contracts for aerial transportation, it should 
therefore be supplanted by “letter of aerial transportation.” 

(0) Article 23 will have to be discussed, which prescribes that 
salvage of aircraft lost at sea, shall be regulated save when other- 
wise specified, by principles of maritime law, to determine whether 
it is desirable to continue the regulation of salvage of aircraft lost 
at sea according to the principles of maritime law. This rule is dis- 
liked by aerial navigation concerns because they have to pay a very 
large salvage indemnity. For navigation companies it is not suf- 
ficient because the maximum amount of the indemnity, that is to 
say the value of the aircraft salvaged, does not cover the salvaging 
expenses. 

(p) In Article 31, according to which any aircraft commanded 
by a military man commissioned to this effect, is considered a mili- 
tary aircraft, the expression “commissioné” can be misunderstood. 

(q) As for Article 32 which foresees that no military aircraft 
may fly over the territory of another contracting State unless spe- 
cially authorized so to do, it will be necessary to examine the ques- 
tion whether military aircraft, in case of flight over another country, 
shall enjoy, in principle, the privileges usually granted to foreign 
vessels of war, as this article provides. In this case also we may be 
permitted to doubt whether it is desirable to transfer in such a 
simple way the rules and practices of maritime law to the domain 
of aerial navigation. 

(r) Article 34 regulates the membership and the competency 
of the International Commisison on Aerial Navigation. If it is 
affirmed in paragraph 1 that this International Committee is placed 
under the control of the League of Nations, this doubtless only 
means that the Convention expressly recognizes Article 24 of the 
pact of the League of Nations, according to which all bureaus to be 
created at an ulterior time for the regulation of international affairs 
shall be placed under the authority of the League of Nations. To 
avoid misunderstandings it might perhaps be desirable to clarify the 
relations between the CINA and the League of Nations. 

If certain States such as the United States of America, France, 
Italy, and Japan are granted two representatives in the Commission 
Germany should demand two representatives also. But, on the 
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other hand, it could see no objection to limiting each State to one 
representative. 

Apart from its functions as international legislative organ, the 
Commission, as far as the modification of Annexes A to G is con- 
cerned, has been entrusted with the collection of information in the 
fields of wireless telegraphy, of meteorology and of aerial medicine, 
publication of air maps and under the rules of Annex F, as well as 
the furnishing of expert opinions on questions submitted to it by 
the States. It might be possible to extend still further the field of 
activity of the CINA. The following might become new activities: 
the establishment of principles for the recording of statistics on 
aerial navigation, elaboration of principles for investigations in case 
of accidents happening to aircraft outside their own countries, elabo- 
ration of the principles to govern the responsibility of a temporary 
user of aircraft for its insurance, which is also a question of public 
aerial law (article 29 of the German law on aerial navigation of 
August 1, 1922) ; in a word, the attributions of the CINA could be 
conceived in such a manner that all the problems concerning sov- 
ereignty, which require international regulation, might be considered 
within the competency of the Commission, so that in future no other 
international conferences representatives of States would be neces- 
sary apart from those of the CINA. 

Inasmuch as international cooperation must be rationalized, an 
attempt might be made to incorporate in the CINA the International 
Technical Committee of Juristic Aerial Experts (called CITEJA 
from the initials), which was instituted by the International Confer- 
ence on Private Law of Paris in 1925, which has been entrusted 
with the preparation of the future international conferences of pri- 
vate aerial law by the elaboration of projects concerning the objects 
of international private aerial law in order to create one single uni- 
versal code. The fundamental difference between the two organiza- 
tions however consists in the fact that the CINA has established and 
rendered effective a uniform public aerial law which can be amended 
and completed at any moment by the CINA in a manner that is 
binding on its members, while the CITEJA only proposes plans for 
conventions on private international aerial law and recommends their 
adoption by an international conference. The resolutions reached 
by these conferences are not binding on the participating States but 
must be ratified, each State having the right to decide whether, be- 
cause of its internal condition, it shall or shall not adhere to the 
Convention. 
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The organization and activity of the CITEJA are therefore 
fundamentally different from those of the CINA. This state of 
affairs would not be modified even if the CITEJA were incorpor- 
ated in the CINA. The only reason which would seem to justify 
the consideration of such an incorporation would be the rationaliza- 
tion of international cooperation, since, frequently, the representa- 
tives of the States on the Commission of the CINA are the same 
as those of the CITEJA and since the truth is that if the CINA 
has not been entrusted until now with the task of the CITEJA, it is 
because a limited number of States are members of it, hardly one- 
half of those who accepted the invitation of the French Government 
to take part in the International Conference on Private Aerial Law 
in October, 1925. 

When examining article 34, it will be impossible to avoid the 
question of the following principle: is an organ such as the Interna- 
tional Commission of article 34 necessary? We have pointed out 
its importance (above II, 11). But one fact is worthy of consid- 
eration; the Pan-American Convention renounces such a Commis- 
sion or an organ possessing legislative functions. This may seem to 
be a backward step. If it is not considered advisable to give up 
the international control of minimum conditions of airworthiness, of 
instruction and of aptitude for pilots, of flying rules, of signals, 
lights, etc.; that is to say, the international control of all things the 
uniformity of which is necessary in the interest of the development 
and of the safety of aerial navigation, an organ with the power of 
improving and adapting the conditions of aerial navigation seems 
to be necessary in the present status of the evolution of flight. Other- 
wise, it would be preferable to abandon the decision of these ques- 
tions to national legislation, because the necessity of calling together 
a diplomatic conference to modify the Convention and the slow 
progress of ratification of amendments and alterations would hinder 
the adaptation of rules to the needs of aerial navigation. But to 
allow these questions to be settled by national legislation alone would 
seem to me impossible because it would cause irreparable damage, 
it might even give a fatal blow to aerial navigation which can only 
develop internationally. In the examination of this problem, the 
judgment of the States of the CINA could be relied on because they 
are well able to appreciate the activity of their Commission. 

(s) In a Convention meeting to discuss the establishment of 
universal public aerial law, it would, of course, be undesirable to 
draw a distinction between the States which have and which have 
not taken part in the World War. The reference to the war in 
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Article 41 should be eliminated and Article 42 would therefore have 
no further meaning. 

(t) Since the Annexes to the Convention can be modified at 
any time by the Commission, the States which are not members of 
the CINA, which feel inclined to cooperate in its revision with the 
object of joining it later on, would only have to investigate at first 
to what extent the Annexes need at the present time modifications in 
order to permit them to become member States. As far as Annex 
H is concerned, in the interest of regular commercial aerial naviga- 
tion and in conformity with the International Convention for the 
simplification of customs formalities of November 3, 1923, it will 
doubtless be possible to present proposals which would take into ac- 
count the needs of flight better than the present rules of the CINA. 

(u) According to the rules, publications of the CINA must 
be issued in French and in English. As a matter of fact, they are 
also published in Italian. Germany must insist that the German 
language be represented, recognized as having the same rights. Spain 
will demand similar treatment for the Spanish language. As all this 
would render the work of the CINA not only slower, but increas- 
ingly expensive, Germany might propose that all the publications be 
issued in one language only, the French language. In this respect, 
the question might be examined whether in the matter of aerial nav- 
igation the solution might not be arrived at which was reached in 
the international Convention on the transportation of passengers and 
merchandise by rail of October the 23, 1924, which provides ex- 
pressly that the Convention, in conformity with diplomatic practice, 
should be formulated and signed in the French language to which 
would be joined a German and an Italian translation which would 
be considered official translations although, in the case of divergence 
in the text, the French text would be authoritative. But as it would 
undoubtedly be difficult to reach an agreement with regard to the 
languages to be used for the annexed translations the only solution 
would be to propose that the official text should be in French. 

If we consider the matters above mentioned, of which only a 
few are of substantial importance and involve the question of prin- 
ciple, it will be seen immediately that Germany considers the CINA 
to be not only an appropriate basis for a single organization to be 
created, but as the one organization which, being the creator of in- 
ternational public aerial law, should alone be called upon to create 
universal public aerial law. In discussing the points to which others 
might be added by other States, it is not so much a question of win- 
ning in each debate as it is for each State interested in international 
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cooperation in a certain domain to have the opportunity of cooperat- 
ing an a basis of equality in the realization of this international 
cooperation. If the CINA pays no attention to the warning of M. 
Giannini, we may perhaps lose the last opportunity of ending frag- 
mentation in the formation of a public aerial law; we may also lose 
the opportunity of reuniting the entire civilized world in an organi- 
zation the duty of which should be to create uniform juristic rules 
for the entire world in the domain of aerial navigation and perhaps 
initiate international cooperation of the nations in all fields of en- 


deavor. 


VI. 


We have indicated at the end of the preceding chapter that 
only States enjoying equal rights can unite to create a common in- 
ternational legislative organ. We may now examine whether Ger- 
many, if it participates in a revision of the CINA and undertakes 
to examine the question of ratification, can be considered as an equal 
among equals. At present, the answer to this question must be no. 
In spite of the suppression of limitations in the domain of construc- 
tion of aircraft, imposed on Germany by the ultimatum of London 
of May 9, 1921, thanks to the Paris agreement on aerial navigation 
of May 22, 1926, Germany is still subject, in the matter of aerial 
navigation, to limitations which apply to Germany, Austria, Hun- 
gary and Bulgaria but not to other States. 

The following are the questions involved: 

1. According to Article 42 of the Treaty of Versailles, Ger- 
many is forbidden to maintain or to construct fortifications either 
on the left bank of the Rhine, or on the right, west of the line drawn 
fifty kilometers to the east of the river; according to Article 43, the 
maintenance or the assembling of armed forces, either permanently 
or in a temporary way, as well as all military manoeuvers, of what- 
ever nature, and the maintenance of any material facilities for mo- 
bilization are also forbidden within the zone described in Article 42. 
It is on these rules that the Conference of Ambassadors bases its 
interpretation that Germany must not maintain airports in the oc- 
cupied territories, in the first evacuated zone or in the neutral zone 
which is said to have been demilitarized, because airports constitute 
material facilities for mobilization in the sense of Article 43 (deci- 
sion of the Conference of Ambassadors of December 15, 1920). 

In the agreement of Paris on aerial navigation of May 22, 
1926, the Conference of Ambassadors, while maintaining the prin- 
ciple expressed in the decision of December 15, 1929, has consented 
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to the creation of four airports and of twelve other landing fields 
in the zone mentioned in Article 42, with the exception of the terri- 
tory occupied at the present time. While the four airports may be 
provided with all the installations which are prescribed by German 
legislation or which are considered necessary by the management 
of the airports for the landing, the taking off and the stay of every 
kind of aircraft, the twelve landing fields are limited as to size and 
may only be provided with absolutely essential installations. Is this 
not a limitation of German civil aerial navigation, applicable only 
to Germany and not to other States? Commercial aerial traffic in 
the neutral zone and in the territories occupied needs airports and 
all installations to insure safety of aerial navigation just as much as 
they are necessary outside this zone. This is all the more important 
as the occupied territory is densely populated and the center of 
economic activities in the Rhineland and the Palatinate which par- 
ticipate in world trade to such an extent that they cannot do without 
the rapid transportation furnished by aircraft. 

2. According to Article 198, the military forces of Germany 
must include neither military nor naval aviation. To guarantee this 
obligation, Germany was forced, in the agreement of Paris on aerial 
navigation of May 22, 1926, which suppressed restrictions of con- 
struction, to submit to the following stipulations: 

(a) Germany to forbid the construction, the importing or the 
use of armored aircraft in whatsoever manner or provided with fa- 
cilities for transporting war materials of any kind such as cannon, 
guns, torpedoes, bombs or apparatus for sighting or ejecting am- 
munition ; 

(b) Germany to take care that German civil aviation should 
be maintained within limits corresponding to a normal development 
and that in the matter of commercial aviation subsidies only justi- 
fiable sums should be voted for the benefit of craft to be used in 
pilot schools, as well as sporting aviation ; 

(c) Germany to forbid the construction or the importing of 
craft classified as modern sport planes unless they comply with speci- 
fied demands as to weight, the relation of weight to the power of 
the motor, the arrangements of the seats, the safety of construction, 
the speed in rising and the speed of flight at an average elevation; 

(d) Germany to forbid the authorities of the “Reich” and the 
countries forming the Reich to grant subsidies for sporting aviation; 

(e) Germany to forbid the instruction and training of pilots 
for flights which have a military character or aim; 
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(f) Germany to forbid public authorities intrusted with the 
organization or the administration of an armed force to enter into 
any kind of relation with aviation having a military aim; this rule 
however not to restrict measures necessary for the aerial defense; 

(g) Germany to forbid the instruction and the use of mem- 
bers of the Reichswehr in aviation of whatever kind with a few ex- 
ceptions ; 

(h) Germany to maintain lists 

(1) of factories manufacturing material that can be used 
for aviation, 

(2) apparatus or aviation motors finished or in construc- 
tion, 

(3) of pilots and assistant pilots, 

(4) of concerns running aerial lines, 

(5) of associations, companies or persons interested in 
aviation or using craft, 

(6) other owners of aircraft; 

(1) Germany to forbid aircraft without a pilot; 

(k) Germany to forbid the instruction and use of police of- 
ficers in aviation in the same manner as it is forbidden to members 
of the Reichswehr; 

(1) Germany to forbid the maintenance of police planes. 

As long as there is the slightest hope that, inasmuch as Ger- 
many has completely disarmed, the Allied and Associated Powers 
will disarm their aerial forces in conformity with the preamble of 
part V of the Treaty of Versailles (“In order to render possible the . 
preparation of a general limitation of armaments of all nations, Ger- 
many agrees to strictly observe the military, naval and aerial clauses 
which follow”), it will be possible for Germany, on examining the 
question whether Germany is to be considered in case of adhesion to 
the CINA, as enjoying the same rights, to leave for a later date 
questions which may be considered purely military and relating to 
Article 198 of the Treaty of Versailles without any connection with 
the CINA. Asa matter of fact, the interest of Germany is not in 
a reintroduction of military aviation but rather, if at all possible, 
in its general interdiction, so as to end for all nations the burden 
which oppresses them in the matter of the terrible possibilities of a 
future aerial war. But what has the importance of civilian aviation 
in Germany to do with the interdiction of the maintenance of aerial 
military forces? Cannot the same thing be said in the matter of the 
construction of aircraft with the technical characteristics of modern 
sport planes which are of considerable importance for use as rapid 
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postal planes? Can the use of public funds to subsidize sport avia- 
tion be considered as maintenance of aerial forces? Is there not, 
on the contrary, a disposition in all countries to popularize the idea 
of aerial navigation in as wide circles of the population as possible 
and to facilitate sport flying? 

But if German authorities are forbidden to aid sport flying, 
that means, considering the cost of the craft and the expense of 
their maintenance, that young men, full of enthusiasm, will be ex- 
cluded from sport flying, which means that Germans will be pre- 
vented from attending international aviation contests, because other 
States place public funds at the service of sport flying. Can it be 
denied that the interdiction to use members of the Reichswehr and 
policemen from sport flying constitutes an attack on the individual 
and general rights of man, such as one finds nowhere else? Can one 
deny that an interdiction of this kind, even in its least offensive in- 
terpretation, has absolutely nothing to do with Article 198? The 
same thing can be said about interdiction of aircraft without a pilot. 
Who can seriously pretend that the use of aircraft by the police must 
be considered as maintenance of aerial forces within the meaning 
of Article 198? How could the German police forces participate in 
the pursuit of international criminals with as good results as up to 
the present; how could the police discover within the limits of the 
Reich traces of criminals, use the means at its disposal to reconstruct 
crimes and confound the criminals in cases of murder and of arson; 
how could the police effectively superintend aerial navigation and 
insure obedience to national and international flying rules, if the in- 
struction of pilots and maintenance of aircraft is forbidden to the 
police? If we deny or question, in the matters just referred to, any 
connection with the maintenance of military aerial forces, that is 
no reason for not forbidding aircraft constructed so as to be able to 
handle war material. Germany raises no objection in principle 
(above V, 3 p), to the generic definition of military aircraft as it 
is established in the CINA. But if the CINA retains this generic 
definition would there not be an exceptional discrimination to the 
disadvantage of Germany, in case of its adhesion to the CINA? 
Would this rule not mean that Germany, in conformity with Article 
2 of the CINA, would have to grant freedom of flight to the aircraft 
of all the States of the CINA even if they are armored and con- 
structed so as to be able to serve for the purposes of war? Germany 
would be obliged to defend itself against this by means of its na- 
tional legislation. Would it not also be disobeying Article 31 of the 
CINA according to which only an aircraft commanded by a military 
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man commissioned to this effect is considered to be a military air- 
craft? From the German point of view would it therefore not be 
right to demand that, if a special generic rule for military aircraft 
is in force in the case of Germany, the generic regulations of the 
CINA relating to military aircraft should be modified so that they 
would harmonize with the laws and ordinances required by Ger- 
many. 

3. According to Article 200 of the Treaty of Versailles, air- 
craft belonging to the powers the troops of which are now occupying 
the Rhineland should have freedom of flight in the air and the right 
of landing until the complete evacuation of German territory. This 
regulation is closely connected with the CINA; for, according to 
Article 32, paragraph 1, sentence 1, to which Germany raises no 
objection, no military aircraft of a contracting State may fly over 
the territory of another contracting State, nor land on it, if it has 
not been specially authorized to do so. But as long as military air- 
craft of certain powers have the unrestricted right to fly over Ger- 
many, Germany is under exceptional regulation, the sovereignty of 
Germany is not respected in the same way as the sovereignty of 
other States is respected. 

4. All German laws concerning aerial navigation are applic- 
able, it is true, in the occupied territories, but in addition to these, 
there is also the ordinance No. 309 which abrogates anew the prin- 
ciple of paragraph 1 of the German law of August 1, 1922, accord- 
ing to which the use of the air space by aircraft is free, by prescrib- 
ing that a special authorization must be sought from the High Com- 
mission of the Rhineland for any flight above or in the occupied 
territories. Is it not astonishing that German aircraft can fly every- 
where, without difficulty, as they choose to do so, over France, Bel- 
gium, Great Britain and Ulster, if the regulations contained in the 
aerial agreements concluded with these countries are respected, but 
that the occupied German territory may not be flown over either by 
German aircraft, or by aircraft belonging to France, Belgium or the 
other countries with which Germany has reached aerial agreements, 
without a special authorization of the High Interallied Commission 
for each flight, with the exception of traffic carried on by regular 
flight services, for which a general authorization may be granted. 
In case of adhesion to the CINA, Germany would therefore have 
to admit that it is not in full control of its own country, that it 
therefore was not able to grant to other contracting States freedom 
of flight over the occupied territories, in conformity with Article 2, 
against it has however raised no objection, since the High Inter- 
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allied Commission has subjected all flights over the occupied terri- 
tories to the necessity of a special authorization, whether the aircraft 
by German or foreign. Germany should at least make some reser- 
vation on this point. 

We have mentioned above the points in which Germany is in 
law inferior to other States and we have also pointed out that the 
purely military limitations must not prevent Germany from coop- 
erating within the CINA, even if it is not yet possible to reckon 
positively on a definite settlement of this question. But the govern- 
ment of the Reich and the Reichstag would doubtless hesitate to 
cooperate in this manner as long as Germany is considered as a State 
not entitled to enjoy equal rights in the domain, of civilian aerial 
navigation. They would have to examine and to weigh carefully 
the preliminary conditions under which they could consent to ratify 
the CINA. The solution of the difficulty which consists in the fact, 
that apart from the necessity of a material modification of the 
CINA, it is necessary to demand, from the political standpoint, the 
establishment of equality of rights in civil aviation, is rendered dif- 
ficult by the fact that the CINA itself, as far as the generic defini- 
tion of military aircraft (above No. 3) has to be considered, could 
only contribute to avoid a difference in the manner in which Ger- 
many is treated, while a decision on the subject could only be reached 
by other States which, alone, can remedy the situation. If these 
authorities consent and are willing to grant to Germany equal rights 
with other States in civilian aviation, to such an extent that Ger- 
many, in case of adhesion to the CINA, may feel that it is an equal 
among equals, not only would the sincere and devoted cooperation 
of Germany and of numerous other States be insured for the work 
of the CINA, but much would be done for the pacification of the 
entire world and for the development of a great civilizing work, the 
union of all civilized States, if possible, in a unique organization the 
object of which is the creation of a universal public aerial law. 











CARRIAGE OF PASSENGERS BY AIR 


E. A. HarrimMAn* 


Scientific discoveries sometimes result in legal problems that are 
absolutely new. In other cases the problem is merely as to the ap- 
plication of well-settled principles to new conditions. The law of 
carriers is old and well established. Hitherto its doctrines have 
applied to carriage by land or to carriage by water. How far the 
method of carriage by air, recently discovered as the result of sci- 
entific invention, is governed by existing rules, and how far, if at 
all, new rules are to be applied, is therefore a question of greatest 
importance. 

From a lawyer’s standpoint, law is the product of legislation 
on the one hand, and of litigation on the other, and litigants have 
been called involuntary legislators. Without a statute or a direct 
precedent, many lawyers are at sea. In the law of the air, compara- 
tively few points are covered by statute, and, of course, there are, as 
yet, very few precedents. The extraordinary development of air 
traffic is creating new legal situations in regard to which legal ques- 
tions arise, upon which counsel must give advice. Ancient pre- 
cedents regarding nautae caupones et stabularii are important, but 
not conclusive, when dealing with the law of railroads, hotel syn- 
dicates, and garages. For the same reason, precedents in the law 
of carriage by land and by sea, are important, but not conclusive, 
in the law of carriage by air. The task of the courts is to apply the 
principles of the existing law to the new situation created by the 
inventions which have made air traffic possible; and the task of the 
lawyer is to advise his client as best he can, what will be the prob- 
able attitude of the courts on the new questions thus arising. A 
treatise on the law of carriers fills several volumes. Within the 
limits of this article, it is possible, therefore, only to mention a num- 
ber of the more important questions that arise with reference to the 
carriage of passengers by air, and to make suggestions with regard 
to the probable answers to those questions. The general rules of 
the law of carriers are to be found in any treatise on the subject, 
or in any encyclopedia. It is assumed that those rules are generally 
familiar to the profession, and no attempt is made, therefore, to 
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cite authorities in their support. The discussion will, therefore, be 
confined to a consideration of the application of some of the more 
important rules to the carriage of passengers by air. 


:. 
THE KInps oF CARRIERS 


Carriers are of two kinds, common and private. They may 
carry either persons or property. The persons carried may be pas- 
sengers, or non-passengers. The carriage may be either interstate, 
or intrastate. How do these distinctions apply to carriers by air? 

There seems to be no question that the classification of carriers 
into common and private applies to carriers by air. “Common car- 
riers of passengers are such as undertake for hire to carry all per- 
sons indifferently who may apply for passage, so long as there is 
room, and there is no legal excuse for refusing.” A common carrier 
of property is “one whose business, occupation, or regular calling 
it is to carry chattels for all persons who may .choose to employ 
and remunerate him.’? The distinction between private and com- 
mon carriers above stated has been applied by the courts in the case 
of Brown v. Pacific Mutual Life Insurance Co.? and in North Amer- 
ican Accident Insurance Co. v. Pitts.® 

Transportation by air in this country has hitherto been largely 
in the hands of private carriers. The number of common carriers 
is rapidly increasing, however, and it therefore becomes important 
to determine under just what circumstances a carrier by air becomes 
a common carrier. The test seems to be a matter of holding out. 
Any carrier becomes a common carrier by holding himself out to 
the public in that capacity, and just to the extent that he holds him- 
self out. He may hold himself out as a common carrier of passen- 
gers, or of goods, or of both, or of a particular kind of goods. The 
holding out is not a formal matter, but consists of conduct naturally 
inducing a belief in the minds of the public. 

The holding out may be for carriage between certain points, 
or for carriage generally. Advertising, regular routes, time tables 
and tariffs would seem to be a sufficient holding out. It seems more 
doubtful whether the advertising that passengers will be taken up 
in the air for short trips at certain rates is a sufficient holding out 
as a common carrier. In the case of Brown v. Pacific Mutual Life 
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Insurance Co.,* the pilot took passengers ‘on pleasure trips of about 
ten minutes. He would not go up with less than three passengers, 
and carried only white people. He operated on such days and at 
such hours and under such conditions as pleased him, and did not 
pretend to maintain regular schedules. He did not advertise his 
business, unless keeping his plane anchored at the resort and having 
his helper in the vicinity of his landing place to give information, 
could be so called. It is very clear that the pilot in that case was 
not a common carrier. It is equally clear that the transportation 
companies which carry passengers with regular routes, time-tables 
and tariffs are common carriers, unless they expressly deny such 
status, and such denial is valid. Between these two cases a variety 
of gradations is possible, but the test of holding out is after all a 
fairly simple one, and in general there should be no great difficulty 
in determining whether a particular carrier holds himself out as a 
common carrier for the carriage in question. 

Whether there are at present any common carriers of passengers 
by air is uncertain. A complete system of transportation by land 
and air across the continent has been developed by the combined 
enterprise of the railroads and the air transportation companies.® 





4. Supra. 

5. Mr. Bratton. Mr. President, the resolution calls on the committee to 
report the legislation necessary to carry out the suggestion, namely, that the 
entire industry be transferred to the Interstate Commerce Commission for reg- 
ulatory purposes. 

I was saying, at the time the Senator from Oregon interrupted, that some 
of the air companies have established a close relationship with railway com- 
panies. I read from an article which appeared in the August issue of Air 
Travel News, written by Major C. E. McCullough, general passenger agent 
for the Pennsylvania Railroad Co., in which he said: 

“Linking rail and air transport,’ an expression now commonly in use as 
indicating the coordination of rail lines with commercial airways, is more 
than a mere term. It expresses in a few words the progressive action of the 
railroads in forging a new link in the chain of ever-improving transportation 
throughout the United States. It is most appropriate that the railroads of the 
United States should enter the commercial aviation field. They were the 
chief factors in the development of this country, through providing and con- 
stantly improving our transportation facilities.” 

Later in the same article he continued: 

“The airplane, as a new means of speedier commercial transportation, is 
definitely with us. Its possibilities are being recognized, and its aid in our 
future progress is firing the imagination. Progress cannot be stopped; we 
must keep abreast of it, or forfeit our place to others in the race. Hence 
the plane is being harnessed to the iron horse, and the Pennsylvania Railroad, 
leading the way for other railroads, has taken the first steps toward linking 
rail and air transport. These first steps are through the means of coordinated 
rail and air service, in connection with Transcontinental Air Transport (Inc.) 
for an ocean to ocean service which will make, possible the trip across the 
continent in 48 hours, instead of 4% days or 24 days. 

“Transcontinental Air Transport (Inc.) will be organized along lines 
similar to the organization plans of the larger railroads. For example, in 
addition to the executive officers, such as president, vice-president, and gen- 
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Through tickets are not issued, but through schedules are advertised, 
including the regular train schedules and the regular air schedules 
in the time-tables. Railways are obviously common carriers. Air 
transportation companies which connect with railways have refused 
to admit that they are common carriers, by express limitations in 
their advertising and their tickets.® 

Nothing is clearer under the provisions of these tickets than 
that the carrier has done two things. (1) It has advertised its air 
transportation in connection with the railroads as part of a time- 
saving arrangement for crossing the continent with regular stops 
and on regular schedules. (2) It has done everything that counsel 
could suggest to carry on this transportation business without as- 
suming the responsibility of a common carrier. The air transporta- 
tion company clearly does not come within the accepted definition 
of a common carrier, and yet, from the standpoint of the travelling 
public, there is no perceptible difference between the part played 
by the air carrier and by the railroad carrier on this transcon- 
tinental route. Stranger things have happened than the adjustment 
by the courts of old definitions to new facts, and it will require not 
one decision but a series of decisions to insure the success of the 
air carrier in its attempt to form part of a transcontinental route 





eral manager, there will be a general superintendent and division superin- 
tendents, constituting the operating department. The pilots will receive their 
orders from the division superintendent. The field managers can be likened, 
in railroad comparison, to a combination of master mechanic and station 
master. The traffic department will be in charge of a general traffic manager, 
and for purposes of convenient administration, the country has been divided 
into three regions, with a traffic manager in charge of each. As for example, 
the eastern traffic manager will be located in New York City, the central 
trafic manager in St. Louis, Mo., and the western traffic manager in Los 
Angeles, Calif. These traffic managers will have under their jurisdiction 
certain prescribed territories, and men in charge of certain specific traffic 
work, with the titles of division traffic agents, traffic agents, and passenger 
representatives, whose duties will be the sale of this new and more rapid mode 
of transportation to the traveling and shipping public.”--Congressional Record, 
Monday, September 30, 1929, p. 4254. 


6. TRANSCONTINENTAL AIR TRANSPORT, INC. 
St. Louis, Mo. 


Non-Transferable 
When officially stamped 
Good for one passage 

(Interstate only) 

As shown below 
NOT A COMMON CARRIER. This company is not a com- 
mon carrier for hire and does not hold itself out to the 
public as a common carrier for hire, and reserves the right to 
reject any and/or all applicants for transportation; and to 
accept applicants for transportation upon such terms and con- 
ditions as it may deem fit, irrespective of the terms and condi- 
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in this manner, and at the same time to escape by contract any lia- 
bility as a common carrier. 


II. 
RESPONSIBILITY OF CARRIERS 


The person carried may be (1) a paying passenger; (2) a free 
passenger; (3) a licensee; (4) a trespasser; or (5) an employee 
of the carrier. In general it would seem that the rules as to responsi- 
bility as to these different classes of persons should be the same as 
in the case of other carriers of persons. These rules, however, may 
be subject to modification by statute, and to some extent by contract, 





tions accorded others who may be accepted for transportation. 
Reservation must be made and space assigned before ticket 
is good for passage. 
Trip must begin on date shown on coupon below. 
Transcontinental Air Transport, Inc. 

(Signed) 

T. B. Clement, 

General Traffic Manager. 


As a part of the consideration for the issuance of this 
ticket and of the acceptance of me for transportation I hereby 
agree to the rules and conditions printed on the reverse side 
of this ticket all of which are understood by me, and are 
made a part of the contract of transportation evidenced by 
this ticket. 


Signature of Purchaser. 


ConpDITIONS OF PASSAGE 


1. The holder of this ticket agrees that this ticket respresents merely 
a personal license and is revocable at the will of the Company, upon refund 
of the purchase price therefor, without further liability to the Company. 

2. The user of this ticket agrees to observe the rules and regulations of 
the Company and to obey the instructions of its agents and employees. 

3. The user of this ticket agrees that the Company, in the performance 
of the transportation covered by this ticket, is not a common carrier for hire 
and/or liable as such, but is a private carrier; and that the Company shall 
not be liable for injury or death to the person or loss or damage to the 
property of the said user caused in any manner whatsoever, whether attribut- 
able to negligence or not, occurring during and/or arising out of the perform- 
ance, wos failure of performance, of the transportation for which this ticket 
is issue 

4. The user of this ticket agrees that the Company shall not be liable 
for any loss or damage caused by the delay or failure of aircraft to depart 
from any point or arrive at any point, according to any schedule, agreement, 
or otherwise. 

The user of this ticket agrees that the Company may cancel the trip 
or any part thereof and land and discharge him or her whenever and wherever 
it deems fit, upon refund of that part of the fare equal to the unused portion 
of this ticket, without further liability to the Company. 

Any and all authorized sellers of this ticket act as the agent or 
agents of this Company only and not as the agent of any railroad company. 

The above rules and conditions are binding, also, upon the heirs, and/ 
= seme representatives, and/or anyone claiming through, the user of this 
ticket 
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and of course in their application the nature of the transportation 
must be taken into account. 

The status of a passenger is the result of agreement, some- 
times called contract, between the passenger and the carrier. This 
agreement is the result of acts by both parties. The act of the car- 
rier is the offer—by holding himself out to the public as ready and 
willing to act as a common carrier of passengers in any particular 
manner. The entry upon the premises or accommodations of the 
carrier by a person in the customary manner for the purpose of ac- 
cepting the carrier’s offer constitutes such person a passenger. Ap- 
plying this doctrine to travel by air, a person entering an airport in 
the usual place and in the usual manner for the purpose of accepting 
the offer of transportation by a common carrier by air, becomes a 
passenger. On the other hand, merely attempting to cross the field 
at an airport, even for the purpose of taking passage, by any other 
than the usual approach for passengers would not make the person 
a passenger. 

Two things must combine to make a person a passenger. The 
intention to accept the carrier’s offer, and an act constituting such 
acceptance. A person who enters a vehicle or premises of the car- 
rier for some other purpose than that of accepting the offer of car- 
riage, is not a passenger, nor is he a passenger unless the act which 
he does is of such a character as to indicate his acceptance of the 
carrier’s offer. Thus, if a railroad company and an aviation com- 
pany have a joint station, a person entering the premises for the 
purpose of taking a train would be a passenger of the railroad com- 
pany, while if he entered the same premises for the purpose of 
travelling by air, he would be a passenger of the air carrier. 

There appears to be no distinction between the common law 
duty of the carrier to a passenger who travels free and the duty to 
one who pays his fare. Such distinctions have been drawn with 
reference to the validity of limitations of the carrier’s liability by 
contract. It must be noted, however, that no one can be a free 
passenger unless the carrier offers to accept him as such, and in 
the absence of such offer, entry upon the carrier’s premises for the 
purpose of securing free transportation will not make the person 
so entering a passenger. On the other hand, unless payment is re- 
quired before entry upon the premises, which is quite unusual, the 
purchase of a ticket before entry is not necessary, and a person who 
enters such premises in the usual manner with the intention of buying 
a ticket, or paying his fare, thereby becomes a passenger. 
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A new definition of passenger is given by the Uniform State 
Law’ and on that date, said to be in force in Delaware, Hawaii, 
Idaho, Maryland, Michigan, Nevada, North Dakota, South Dakota, 
Tennessee, Utah, and Vermont. By the terms of this statute, “pas- 
senger” includes any person riding in an aircraft but having no 
part in its operation. It is doubtful if this definition is to be taken 
literally, for, as it stands, it would include the stowaway. It is 
suggested, therefore, that to the definition the courts may add the 
words “with the consent of the carrier.” To treat the stowaway 
who spoiled the flight of the French aviators and endangered their 
lives, as a passenger, would seem absurd. 


THE Duty oF THE CARRIER TO THE PASSENGER 


The carrier owes to the passenger the highest degree of care 
and diligence. “The terms in question do not mean all the care 
and diligence the human mind can conceive of, nor such as will 
render the transportation free from all possible peril, nor such as 
would drive the carrier from his business.”* This general rule 
states the liability of carriers by air, but in the application of that 
rule to an entirely new means of transportation by equally new 
machinery, difficult questions as to its application are certain to arise. 
lt is clear that for any omission to comply with any law governing 
the construction or operation of aircraft, the carrier is responsible 
to the passenger for any injury caused by such non-compliance. It 
would seem also that in any case of injury where the carrier has 
failed to comply with the law, the burden should be on the carrier 
to show that the injury was not due to such non-compliance. 

Responsibility for negligence is based on the doctrine of proxi- 
mate cause, and no violation of law renders the defendant respon- 
sible unless the injury to the plaintiff was in some way caused by 
such violation. There is bound to be an interesting controversy as 
to the application of the doctrine of res ipsa loquitur to aircraft ac- 
cidents. In very many cases the cause of such accidents is unknown. 
As a matter of fact the art of aerial navigation is so new that in 
spite of what is supposed to be the exercise of utmost care, accidents 
frequently happen. It is therefore doubtful in fact whether these 
accidents are due in general to negligence or not. As a matter of 
public policy, however, the doctrine of res ipsa loquitur will probably 
be applied, and the carrier held responsible for any accident to a 





7. Cited in Aeronautics Bulletin, Department of Commerce, No. 18, p. 3. 
8. Indianapolis and St. Louis Rd. Co. v. Horst, 93 U. S. 291, 296. 








40 THE JOURNAL OF AIR LAW 


passenger which he cannot show affirmatively was due to a cause 
beyond his control. 

The doctrine of res ipsa loquitur is purely a doctrine of evi- 
dence. It raises a presumption of culpability on the part of the 
owner or manager of the apparatus. This is a presumption of fact, 
and like other presumptions of fact, may be overcome by evidence. 
Assuming that the doctrine of res ipsa loquitur applies against a 
carrier in case of an airplane accident to a passenger, is that presump- 
tion overcome by evidence on the part of the carrier that every pos- 
sible care was taken in the construction and inspection of the machine 
and in the selection of a competent pilot? Probably not. The mere 
fact of an accident to a passenger will probably be held to impose 
upon the carrier by air the burden of proving affirmatively that the 
cause of the accident was beyond his control, so that if that cause 
remains doubtful the carrier will be liable. 

In speaking of accidents hitherto we have been referring only to 
crashes. What is to be the rule in cases of collision? An aircraft 
may collide either with a fixed object, like a tree, or with another 
aircraft. The responsibility for such collision rests on negligence. 
What constitutes negligence in such cases, and does the doctrine of 
res ipsa loquitur apply? As regards any collision, responsibility ior 
the collision must rest on negligence in the operation of the air- 
craft. As to what constitutes negligence the rules laid down by any 
legal authority concerning aerial navigation in the particular locality 
must constitute the standard of due care. Here, again, however, a 
distinction must be drawn with reference to proximate cause and 
illegality. Operation of the aircraft in disregard of the law of the 
road may be the proximate cause of a collision, whereas operation 
of such aircraft without a license, although illegal, is not in itself 
the cause of any collision. 

Does the doctrine of res ipsa loquitur apply in case of collisions? 
In case of a collision with a fixed object, it would seem that the 
rule should ordinarily apply. Should there be an exception in case 
the fixed object is actually invisible by reason either of darkness, or 
of fog? So far as the darkness is concerned, it would seem that no 
exception should be made, because there is no inherent impossibility 
in having the aircraft equipped with sufficient light to find its way. 
There is no common law duty on anyone to keep any structure 
lighted for the benefit of aircraft. If such duty is imposed, either 
by law or by contract in a particular case on a particular person, 
that person may be liable to the carrier for a collision caused by the 
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neglect of that duty, but such liability does not relieve the carrier 
from responsibility to his passengers. 

In the case of collision between two aircraft, the responsibility 
of either to the other is based on negligence. The Air Commerce 
Act of 1926 excludes aircraft from the navigation and shipping laws 
of the United States. Rules of negligence are therefore to be gov- 
erned by the law of the land, and not by the law of admiralty, and 
therefore in most jurisdictions the land doctrine of contributory 
negligence, as contrasted with the sea doctrine of comparative neg- 
ligence and apportionment of damages, would be applied. As be- 
tween the carrier and the passenger a different situation arises. As 
between the owners of the aircraft, in case of collision, either must 
prove negligence to hold the other. As between the carrier and the 
passenger, on the other hand, the mere fact of collision would seem 
to impose on the carrier the burden of showing that that collision 
was not due in any way to his negligence, but if a collision is caused, 
not by the negligence of the carrier, but by negligence in the opera- 
tion of another aircraft, the carrier is clearly not responsible to the 
passenger in the absence of a statute making the carrier an insurer. 

The general rule in regard to carriers is that they are bound to 
provide safe ingress to the carrier’s vehicle, and safe egress there- 
from. Generally the places of ingress and egress are under the con- 
trol of the carrier. In the case of aircraft, however, the airport is 
quite commonly under the control of some other person. This fact 
seems insufficient to relieve the carrier from responsibility. If he 
chooses to use an airport not under his own control for taking off 
or landing, it is he who must assume the responsibility for the safety 
of ingress to and egress from the aircraft by the passenger, regard- 
less of what recourse he may have against the owner of the airport 
for any injury to the passenger in such ingress or egress. 

The aircraft may or may not have a Federal license, and the 
owner may or may not be a common carrier. If the aircraft has a 
Federal license, compliance with all Federal regulations as to in- 
spection and operation is required by law. If a passenger is in- 
jured by non-compliance with any such regulation, the owner in a 
Federal court would unquestionably be held liable for the injury, 
whether or not the owner of the aircraft was acting as a common 
or as an ordinary carrier. 

In a State court the owner would be held liable for such in- 
jury when the injury was caused by any violation of any State law or 
regulation. In the absence of any State law or regulation, the owner 
would in all probability be held liable for any injury caused by non- 
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compliance with the Federal law and regulations. In a State court, 
the State law as to standards of care necessarily govern, but in the 
absence of any legislative standard, the court would naturally adopt 
the Federal regulations as the standard of care in that State. 

If the aircraft does not have a Federal license, its operation 
without such license may be legal, or illegal. If its operation with- 
out such license is legal, its non-compliance with the Federal regula- 
tions is not a violation of law. Nevertheless, in a Federal court the 
Federal regulations would undoubtedly be accepted as setting a 
standard of care to be exercised by the owner. In a State court 
State regulations would set the standard, and in the absence of such 
State regulations, the court would naturally follow the Federal regu- 
lations as setting a proper standard of care. 

If the operation of the plane without a Federal license is il- 
legal, the violation of the law will not make the owner responsible 
to the passenger unless such violation was an efficient cause of the 
injury. It is difficult to find a case where the mere lack of a license 
could be said to be the cause of any injury. The injury was ob- 
viously due to some defect in the equipment or operation of the 
aircraft. 

It is conceivable, however, that the lack of marking required 
by law might induce the belief on the part of the police that the 
plane was an outlaw, and that as a result of pursuit by the police 
an injury to a passenger might occur. 

The owner of the aircraft is also responsible to the passenger 
for the negligence of the pilot. The degree of care required depends 
theoretically upon whether the owner is acting as a common carrier 
or not. The inherent danger in flying, however, is such that it is 
difficult practically to draw a line between degrees of care in flying, 
for almost any lack of care may prove disastrous. 

Unless the pilot employed by the owner is legally authorized 
to make the particular flight, the employment by the owner of such 
pilot is illegal. An illegal act is not necessarily a negligent act, but 
the employment of a pilot to make an illegal flight should be regarded 
as negligence in case of any injury due to any act of the pilot. The 
same rule would apply in case of any doubt as to the cause of the 
accident. It may be doubted, however, whether the illegal employ- 
ment of a pilot would make the owner responsible as an insurer for 
an accident caused, not by the act of the illegal pilot, but by some 
cause for which the owner would not otherwise be responsible. The 
owner’s responsibility rests on two facts; first, the neglect of a legal 
duty'to the passenger ; and, second, injury to the passenger of which 
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such neglect is the proximate cause; but even the illegal employment 
of a pilot is not necessarily the cause of an accident, though in such 
case all presumptions should be against the owner of the aircraft. 
The illegal employment of a mechanic by the owner does not make 
the owner an insurer, but merely renders him responsible for the neg- 
ligence of such mechanic. Here again, however, the act of the il- 
legal employment must raise all presumptions against the owner 
on the ground of negligence. Practically, however, it would be dif- 
ficult to find any case in which the unlawful employment of a pilot 
or mechanic would not be sufficient evidence of negligence to make 
the owner responsible. In the case of a common carrier, such evi- 
dence would probably be held conclusive, and in the case of a private 
carrier, it would be very nearly conclusive. 

There is a general duty of carriers of passengers to keep pace 
with science and art and modern improvement in their appliances 
and methods. The extraordinary danger in travel by air and the 
extraordinary rapid advance in the science and art of aviation, are 
bound to make the application of this general rule a matter of im- 
portance and of difficulty. A carrier is not bound to adopt every 
new and untried invention. The question then is, what amount of 
trial of new inventions in aviation is necessary to require the carrier 
to adopt them. The tendency will probably be to impose rather 
strict obligations on the carrier in this respect, and to require a very 
short period of trial as sufficient to require the carrier to adopt 
any new safety device. 

A carrier’s obligation to adopt improvements is limited by the 
expense and difficulty of their adoption and application with refer- 
ence to this particular business. The continued use of an aircraft 
after a new appliance which can be added to that aircraft has been 
shown to be conducive to safety, would probably render the air 
carrier liable. On the other hand, the continued operation of an 
aircraft after the invention of a new type of aircraft with a greater 
factor of safety, would not seem to be a violation of the carrier’s 
duty to the passenger. There is no principle of law which would 
require a railroad company to furnish new cars or which makes it 
liable for using old ones. If the old plane is still airworthy, the 
carrier is not bound to provide one of the newer type simply be- 
cause the newer plane is safer. 

In some jurisdictions, where, with knowledge of the incompe- 
tency of a servant, a carrier employs him or retains him in the man- 
agement of any portion of his business upon which the safety of 
his passenger may depend, the passenger is not confined, in case of 
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accident, to merely compensatory damages against the carrier. In 
such jurisdictions, if the passenger claims that an injury to him was 
caused by the negligence of an incompetent airman employed by the 
carrier, with knowledge of such incompetency, the matter of the 
airman’s license becomes important. Proof of the license should be 
. prima facie evidence of competency in behalf of the carrier, but not 
conclusive evidence, because it is perfectly possible that the airman 
may be incompetent for some reason like habits of intoxication, in 
spite of his license. On the other hand, proof that the airman whose 
negligence caused the injury had no license .would be evidence of 
incompetence, and might be held conclusive, but is not necessarily 
so. Thus, for example, a foreign pilot might be a perfectly compe- 
tent airman although flying in this country without a license, and 
it may be questioned, in such case, whether the court would treat 
the illegality of his act as barring evidence by the carrier to prove 
his competency in fact. 

The general doctrine as to the right of the carrier to refuse 
to accept unsuitable passengers must apply in the highest degree to 
carriage by air. The court should be very reluctant to interfere 
with any regulation excluding any passenger from an aircraft. 

Many aircraft accidents are due to defect in the construction 
of the aircraft or its equipment. If such defect could have been 
discovered by the carrier by the exercise of the highest degree of 
care, there is no question as to his liability. If the defect is one 
which could have been discovered by the manufacturer, but not by 
the carrier, the authorities are not in harmony as to the responsibility 
of the carrier. The better opinion, however, is that the carrier is 
to be held responsible to the passenger, because the carrier has a 
remedy against the manufacturer in such case. 

The Secretary of Commerce shall by regulation® “(b) Provide 
for the rating of aircraft of the United States as to their airworthi- 
ness. As a basis for rating, the Secretary of Commerce (1) may re- 
quire, before the granting of registration for any aircraft first apply- 
ing therefor more than eight months after the passage of this Act, 
full particulars of the design and of the calculations upon which 
the design is based and of the materials and methods used in the 
construction; and (2) may in his discretion accept in whole or in 
part the reports of properly qualified persons employed by the manu- 
facturers or owners of aircraft; and (3) may require the periodic 
examination of aircraft in service and reports upon such examina- 





9. Air Commerce Act of 1926, Section 3. 
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tion by officers or employees of the Department of Commerce or by 
properly qualified private persons. The Secretary may accept any 
such examination and report by such qualified persons in lieu of 
examination by the employees of the Department of Commerce. 
The qualifications of any person for the purposes of this section 
shall be demonstrated in a manner specified by and satisfactory to 
the Secretary. The Secretary may, from time to time, re-rate air- 
craft as to their airworthiness upon the basis of information ob- 
tained under this subdivision.” 

When an aircraft is rated airworthy by the Secretary of Com- 
merce, two questions arise: (1) Is the Secretary’s certificate evi- 
dence in favor of the carrier; and (2) is such certificate conclusive 
in favor of the carrier to show that the injury to the passenger was 
not due to any defect in the construction or equipment of the air- 
craft. It would seem, from a practical standpoint, that the Secre- 
tary’s rating of the aircraft as airworthy should be admissible in 
favor of the carrier as evidence of the condition of the aircraft 
at the time the rating was made. On the other hand, such evidence 
should not be treated as conclusive, and, of course, the weight of 
evidence as to the condition of the craft on one date to prove its 
condition at a later date depends on all the circumstances of the 
case. In short, if the rating of the Secretary is admitted in favor 
of the carrier, it can only be for the particular purpose of showing 
that the aircraft was airworthy on the particular date of the rating. 

The Secretary of Commerce is also to “Provide for the periodic 
examination and rating of airmen serving in connection with air- 
craft of the Un‘ted States as to their qualifications for such serv- 
ice.”4° Here, the license of the pilot or mechanic by the Secretary 
of Commerce is admissible, provided the fact of such license is in 
itself relevant to the case. Such license would seem to be relevant 
only if the real cause of the injury to the passenger is uncertain. 
If the cause of the injury is clear the fact that the pilot and mechanic 
are licensed, is of no consequence. In any case, however, where the 
carrier claims as a defense to have used the highest possible degree 
of care in the matter of the carriage of the passenger, the licenses 
of the pilot and mechanic would not merely be admissible evidence, 
but would be important evidence to support the carrier’s defense. 

The Air Commerce Act of 1926 further provides that the Secre- 
tary shall “Provide for the examination and rating of air navigation 
facilities available for the use of aircraft of the United States as 





10, Ibid. Par. (c). 
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to their suitability for such use.”"* The Air Commerce Regulations 
of June 1, 1928, do not refer to the matter of air navigation facili- 
ties. The effect of the provision is not entirely clear. There is no 
provision for the licensing of airports, nor is there any penalty im- 
posed for using an airport not rated as suitable by the Secretary. 
The authority of the Secretary to establish air traffic rules says noth- 
ing about airports, nor do the air traffic rules in the regulations men- 
tion the subject. Nevertheless, if the Secretary should rate an air- 
port as unsuitable, it would be practically impossible for any carrier 
using such airport to escape responsibility for any accident in taking 
off therefrom, or in landing thereon. 


III. 
LIMITATION OF CARRIER’S LIABILITY 


There seems to be no reason why the general rules with refer- 
ence to the limitation of a carrier’s liability should not apply to a 
carrier by air. In a State court the right of the carrier to stipulate 
for exemption from liability for his own negligence, depends upon 
the local law of the State, whereas in a Federal court the question 
is one of general mercantile law. The prevailing American doctrine 
is that a carrier cannot stipulate for exemption from responsibility 
to a passenger for the negligence of himself or his servants. 

In some cases a distinction has been drawn between the neg- 
ligence of the carrier himself and negligence of his servants. This 
distinction is generally repudiated, but, where it exists, it would 
seem to apply as well to carriers by air as to the other carriers. Dis- 
tinctions have been drawn between different classes of passengers 
as to the right of the carrier to limit its responsibility for their 
carriage. In some cases such limitation has been upheld in con- 
tracts with gratuitous passengers; also as to persons not passengers, 
but lawfully receiving carriage, as, for instance, express messengers, 
sleeping car porters, and news agents. Without considering the 
soundness of any of these distinctions, there seems to be no reason 
why they should not in general apply as well to limitation of lia- 
bility of a carrier by air as of other carriers. One exception, how- 
ever, may be due to the Uniform State Law.?? In Section 1 of this 
act, “passenger” includes any person riding in an aircraft, but hav- 
ing no part in its operation. Section 8 provides that “All contrac- 
tual and other legal relations entered into by aeronauts or passengers 





il. -abid. Par.-(d). 
12. Aeronautics Bulletin No. 18 of the Department of Commerce, p. 3. 
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while in flight over this State shall have the same effect as if entered 
into on the land or water beneath.” It is quite possible that the 
statutory definition of passengers may be held to confer on gratui- 
tous passengers by air all the rights of passengers for hire, and 
therefore to invalidate in that jurisdiction a contract for exemption 
from liability to a gratuitous passenger or to an express messenger, 
which might otherwise be upheld. Sections 6, 7, and 8, of the stat- 
ute are as follows: 


“The liability of the owner of one aircraft, to the owner of an- 
other aircraft, or to aeronauts or passengers on either aircraft, for 
damage caused by collision on land or in the air shall be determined by 
the rules of law applicable to torts on land. 

“All crimes, torts, and other wrongs committed by or against an 
aeronaut or passenger while in flight over this State shall be governed 
by the laws of this State; and the question whether damage occasioned 
by or to an aircraft while in flight over this State constitutes a tort, 
crime or other wrong by or against the owner or such aircraft shall be 
determined by the law of this State. 

“All contractual and other legal relations entered into by aero- 
nauts or passengers while in flight over this State shall have the same 
effect as if entered into on the land or water beneath.” 


It is therefore a close question whether the validity of a con- 
tract for exemption from liability to a particular individual is to be 
governed by the rules governing exemption from liability to the 
same class of individuals in case of carriage by land or water, or 
whether the definition of passengers in the statute gives that in- 
dividual rights as a passenger when travelling by air, of which he 
cannot be deprived by contract, although if he were travelling in 
the same capacity on land, a contract of exemption would be sus- 
tained in favor of the carrier. 

As to the method by which the carrier is to obtain exemption 
from liability, where such exemption is permitted, the rules seem 
to be the same for carriers by air as for carriers by land or water. 
An express contract is required, and therefore a notice by the carrier 
is insufficient when not actually seen by the passenger. With refer- 
ence to tickets, it may be assumed that tickets issued by air carriers 
will be in the nature of special contracts rather than mere vouchers. 

With reference to the validity of contracts for exemption, ques- 
tions arise as to conflict of laws. One doctrine is that the validity 
of a contract for exemption is to be governed by the law of the place 
where the contract of carriage is entered into. If the liability of the 
carrier rested solely on contract, the general rule in regard to the 
validity of contracts would unquestionably apply. As a matter of 
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fact, however, the earlier form of action against a carrier was an 
action of trespass on the case, and where common law pleading, or 
distinctions between contract and tort in pleading, still survive, the 
passenger has the option to sue in contract or in tort. If, then, a 
passenger taking passage in New York for a journey across the 
country, is injured in some other State by the negligence of the 
carrier, it by no means follows that it is the duty of the courts of 
the State where the injury occurs to enforce a contract for exemp- 
tion from liability for that injury, which would be invalid under 
the laws of that State, simply because such contract was made in 
New York. 

Is the foregoing question affected by Section 7 of the Uniform 
State Law? That section provides that “All crimes, torts, and other 
wrongs committed by or against an aeronaut or passenger while in 
flight over this State shall be governed by the laws of this State.” 
It may be argued that, if in such State a contract for exemption 
from liability to a passenger would be invalid, the fact that such 
contract was made in another State where such exemption is valid, 
would not relieve the carrier from liability for an injury occurring 
in a State governed by the statute above quoted. This argument, 
however, is not conclusive, because “the laws of this State” include 
not simply the law of torts but the law relating to conflict of laws. 
If, therefore, the courts of such State hold that in case of carriage 
by land, the liability of a carrier to a passenger, if a tort in that 
State, is barred by reason of the contract for exemption made in 
another State where such exemption is valid, the statute above quoted 
does not seem to impose a different rule of liability in case the con- 
tract in question is for carriage by air instead of by land or water. 

Certain provisions in tickets issued by air carriers require con- 
sideration. 

One of such provisions is as follows: 


“The holder of this ticket agrees that this ticket represents merely 
a personal license and is revocable at the will of the Company, upon 
refund of the purchase price therefor, without further liability to the 
Company.” 


This is an attempt to place the passenger in the same position as 
the holder of a theatre ticket, which is often, held to be merely a 
personal license. Revocation by the company might cause the pas- 
senger serious inconvenience, but it is doubtful if there is any pub- 
lic policy sufficient to invalidate this provision. 


Another ticket provision is as follows: 
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“The user of this ticket agrees to observe the rules and regulations 
of the Company and to obey the instructions of its agents and em. 
ployees.” 


This provision seems entirely sound, although there may be a re- 
quirement that the instructions of the agents and employees should 
be reasonable. 

Another ticket provision is as follows: 


“The user of this ticket agrees that the Company, in the perform- 
ance of the transportation covered by this ticket, is not a common car- 
rier for hire and/or liable as such, but is a private carrier; and that the 
Company shall not be liable for injury or death to the person or loss 
or damage to the property of the said user caused in any manner what- 
soever, whether attributable to negligence or not, occurring during and/ 
or arising out of the performance, or failure of performance, of the 
transportation for which this ticket is issued.” 


With reference to the first part of this provision, that the company 
is not a common carrier, it is doubtful if the provision has any other 
effect than that of evidence. If, as a matter of fact, under all the 
circumstances, the court finds that the company is actually a com- 
mon carrier, it will not be likely to give any effect to the agreement 
exacted of the passenger for the purpose of relieving the carrier 
from responsibility imposed by law. On the other hand, if there is 
any doubt whether or not the company is a common carrier, the 
admission by the passenger that it is not is strong evidence in favor 
of the company on that issue. How much weight the courts will 
give to the company’s denial that it is a common carrier, when its 
line forms a part of a through route on regular schedules, remains 
to be seen. If such denial is sufficient to relieve the company, it is, 
of course, made effective by the passenger’s signature to the con- 
tract in taking the ticket. If, on the other hand, the carrier’s denial 
is not sufficient in itself to relieve it of responsibility as a common 
carrier, the acceptance of that denial by the passenger in signing 
the ticket is not likely to increase the legal effect which the court 
will give to such denial. 

As regards the latter clause relieving the company from all 
responsibility, there is no reason to suppose that this will receive 
any general approval by the courts. In Baltimore & Ohio South- 
western Railway Company v. Voight,* the court held that an ex- 
press messenger was not a passenger and “was not constrained to 
enter into the contract whereby the railroad company was exonerated 
from liability to him.” It is clear that a passenger who wishes to 





13. 176 U. S., 498, 520. 
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travel by air is constrained to sign such contract as the carrier de- 
mands. If the company is a common carrier, the agreement freeing 
such carrier from all responsibility is clearly against public policy. 
If the carrier is a private carrier, while a less degree of care may be 
required, and a charge of negligence may therefore require stronger 
evidence to sustain it, it may be doubted that public policy will per- 
mit a carrier to accept money for transportation and then disclaim 
all responsibility for any negligence whatever. 

Another ticket provision is as follows: 

“The user of this ticket agrees that the Company shall not be liable 
for any loss or damage caused by the delay or failure of aircraft to 
depart from any point or arrive at any point, according to any schedule, 
agreement, or otherwise.” 


This provision seems a reasonable one under the existing conditions 
of air traffic. 
Another ticket provision is as follows: 


“The user of this ticket agrees that the Company may cancel the 
trip or any part thereof and land and discharge him or her whenever 
and wherever it deems fit, upon refund of that part of the fare equal to 
the unused portion of this ticket, without further liability to the Com- 


” 


pany. 


This provision is open to serious question. The discharge of a 
passenger at a suitable place enroute under this provision, at least 
for any good reason, might well be permitted, but the discharge 
of such passenger in the Mojave Desert might cause fatal injuries. 
It is only fair to assume, therefore, that in the exercise of its rights 
under this provision, the carrier would be required by the courts 
to act reasonably. 
Another ticket provision is as follows: 


“Any and all authorized sellers of this ticket act as the agent or 
agents of this Campany only and not as the agent of any railroad com- 
pany.” 

This is a very extraordinary provision. There is no allusion any- 
where in the ticket to the existence of any railway company. The 
reason for the insertion of this provision must be found outside 
the ticket itself. It is due to the fact that the railway companies 
and the air carriers have formed various through routes all over 
the country. On these through routes tickets are sold by the rail- 
way companies for the rail journey and by the air carriers for the air 
journey. While these through routes are arranged for the con- 
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venience of the travelling public, there is desire on the part of car- 
riers, both by rail and air, to avoid anything in the nature of a legal 
contract for through transportation. Inasmuch as the same person 
might be an agent of the rail companies and of the air companies, 
this provision is inserted in the ticket to avoid any claim that the 
agent was acting jointly for both companies. 


Another provision in the ticket is as follows: 
“The above rules and conditions are binding, also, upon the heirs, 


and/or personal representatives, and/or anyone claiming through, the 
user of this ticket.” 





The object of this provision is to protect the carrier from claims 
for injuries causing death, which under various statutes may be 
made, not directly as a personal claim of the deceased but on behalf 
of his dependents, either in their own names or in the name of the 
executor for their benefit. The provision may also be intended to 
bar any claim of subrogation on the part of an insurance company. 











PUBLIC UTILITY AIR RIGHTS* 


THEODORE SCHMIDT} 


I, 


The topic assigned to me, “Public Utility Air Rights,” meets 
all the requirements of a good title for an address. It is definite 
enough to hold the speaker within the bounds of the general sub- 
ject matter. Yet it is flexible enough to allow him some latitude in 
choosing the specific instances which he chooses to treat. I shall 
start my address therefore, like the old-fashioned inter-collegiate 
debate, by first telling you what I do not intend to discuss. 

If my own special training had been in the law of telegraph and 
telephone, or in that of electric power, I should doubtless have 
been tempted by the generality of the title to discuss the rights of 
that class of utilities to occupy the air with their wires and cables, 
and the basic rights of support by poles or towers. And indeed 
the criss-cross maze of wires which the traveler of today sees stretch- 
ing over farms, highways, railroad rights of way, and across other 
systems of wires, hold out an invitation to discuss the law of the 
air from that standpoint, that I hesitate to decline. But, important 
as are these rights of ownership and possession, whether acquired 
by purchase or eminent domain, the legal problems that arise in this 
field have become fairly well established, and there has been of late 
years no radical departure or new legal concept. 

Again, the law of the air as applied to the radio is plainly not 
included in my assignment, because the radio is not yet classed as 
a public utility—though it is almost as thoroughly regulated as if 
it were one. And so I also reluctantly pass by that engrossingly 
interesting subject. 

The public utility whose air rights have become of outstanding 
economic importance, and therefore of great legal significance, is 
the railroad. Here, what amounts in effect to a new technique of 
conveyancing, has been developed. Though it cannot claim the 
novelty of the much-discussed fourth dimension, conveyancers and 
lawyers are now for almost the first time required to think of land 
ownership in terms of three dimensions. Instead of conveying 





*An address before the Section on Public Utility Law, of the American 
Bar Association, at Memphis, Tennessee, October 21, 1929. 
tAssistant General Counsel, Chicago Union Station Company. 
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merely by metes and bounds, along the edges of land, as if each par- 
cel were a simple plane, the limits upward and downward must now 
be defined, and ownership and rights of possession in horizontal 
strata of land, and of space lying above land, must be assured by 
proper words of grant, buttressed by protective covenants declaring 
the mutual rights and duties of the upper and lower owners. 


II. 


“Air rights,” in the sense in which I shall use it, is the expression 


commonly used to describe the right to occupy the space above the 
surface or lower levels of land. The term is so new that it has not 
yet been recognized by the dictionaries. It does not accurately 
describe the nature of the right; for the upper occupier is not in- 
terested in the air as such, that is, as atmosphere to breathe, or as a 
gaseous mixture surrounding the earth, composed principally of 
oxygen and nitrogen, in the proportions of one part of oxygen to 
four parts of nitrogen; but the upper occupier is interested rather 
in the right to occupy with a building or other structure and ap- 
purtenances the space above a certain level of a given tract of land. 
However, the phrase, “air rights,” has caught the popular fancy 
and will doubtless remain current like many another in the growth 
of language and of law. 

A former president of this Association has thus stated the 
modern problem of property in the air: 


“For centuries the right of property in the air has been the sub- 
ject of academic discusion but not until of late years has it been given 
very serious consideration. The demands for space and the very high 
value of the property in the central district of metropolitan areas have 
compelled the search for means whereby the greatest utility can be 
obtained from property within congested areas. In every large city 
there are hundreds of acres of valuable land covered by railroad tracks 
or other utilities which lie comparatively idle, though contiguous to tow- 
ering skyscrapers. The railroads use the surface only, leaving the 
area in the air above completely unoccupied. 

“The legal question presented is, can the owner of soil separate the 
air space above it into horizontal strata and make such strata the sub- 
ject of separate ownership? 

“The law seems to be fairly well settled that the right of property 
in the air space rests in the owner of the surface at least to the point 
to which he can utilize it. There are, so far as I am advised, no deci- 
sions defining the exact height over which the owner of the surface can 
exercise jurisdiction. 

“There is now being constructed in the city of Chicago a vast 
warehouse over the yards of the Chicago and North Western Railway 
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Company in the heart of the city, without in any way interfering with 
the use of the surface of the land by the Railroad Company for the 
operation of its yards. The result was accomplished by having the 
owners of the proposed warehouse purchase caisson space below the 
surface of the ground upon which columns are constructed carrying a 
vast super-structure. Among the problems involved were the release 
of the portion occupied from the lien of the Railroad Company’s mort- 
gages and the protection of the rights of the railway in the remainder of 
the surface of the property. 

“This practice of the owner retaining the use of the surface of his 
land and leasing or selling air space above is becoming increasingly 
common and obtains in many of our large cities. The practice being 
recent in its origin will require the careful study of lawyers in adjust- 
ing the new conditions to the laws of the several jurisdictions for some 


time to come.” 


The popularization of the airplane and the radio has done much 
to raise a practical issue as to property in the air. As a result there 
have recently been numerous articles published in law journals and 
periodicals of general circulation on the subject of the ownership 
and right of use of the air space above the surface of land. 

These magazine articles, however, are of interest chiefly to 
those interested in air navigation or radio broadcasting. So far 
as the question of development of air rights over land is concerned, 
the question, ‘who owns the air space?” (that is, “Does the owner of 
the soil really own to the heavens,” usque ad coelum, in the language 
of the familiar maxim?) really introduces no new problem. 

An owner of real estate is, of course, interested in knowing 
how much of the air space above his land he can utilize by erect- 
ing and maintaining buildings or other structures. Limits may be 
imposed upon the extent or the manner of such use, for example, by 
zoning laws or by laws limiting the height of buildings. 

But when the fee-simple owner conveys all the air rights above 
the surface of his land or, as is more commonly the case, above 
a horizontal plane a certain distance above the surface, the grantee 
gets whatever rights the owner of the fee had. It will be seen, 
therefore, that the problem of the grantee of the air rights is no 
different from that which originally concerned the owner of the fee 
before the grant of air rights. 

Therefore, although the question of the air space above the 
land is no longer academic, but one of great and increasing impor- 
tance, it is not necessary in a discussion of the development of air 
rights to determine how nearly celestial are the limits and restric- 
tions involved in that ownership. Instead, the question before us 
is, To what extent and in what manner may an owner of the fee 
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split up his ownership into horizontal strata or layers, so that he 
may convey to his grantee the ownership and right to occupy and 
use the air rights above a certain level to the same extent as he him- 
self might have done before the grant? 


III. 


Several conditions have combined to make possible and profit- 
able the utilization of air rights over railroad property. Among 
these, are the phenomenal increase in value of downtown property 
in the modern American city, and the economic pressure upon the 
railroads, due to mounting taxes and costs of operation, to use more 
intensively their large areas in metropolitan business districts. To 
these should be added the recent marvelous improvement in the de- 
sign and construction of the skyscraper, with its high-speed elevators, 
making possible the erection of veritable towers. The use of electric 
power for railroads has made the problem of air rights development 
easier, especially where the largest buildings are involved; though 
the splendid structure of the Chicago Daily News covers a part of 
the Chicago Union Station terminal used by steam locomotives, the 
smoke being successfully exhausted through a stack carried upward 
twenty-five stories to the top of the building. And in this year of 
the Golden Jubilee of Electric Light, we should also give credit to 
the improved lighting, of tracks and terminals which have been 
covered over with buildings, made possible by electricity. 

Air rights utilization is a product of the present century. Be- 
fore then the idea was unheard of, and no railroad had ever at- 
tempted to sell or lease any of the upper levels above the land which 
it occupied with its main lines or terminal yards. 

Within the memory of the youngest of us millions of dollars’ 
worth of usable and rentable space has been reclaimed from the 
wastes of a generation ago, to the gain of all concerned. The rail- 
roads have not only reduced their capital investment, but they have 
brought business closer to their terminals. The cities have gained 
in many ways. Restricting surface tracks have been covered and 
new streets opened above them. The business areas have been per- 
mitted to grow more evenly, to the convenience of the millions who 
come downtown daily; and many ugly spots have been made useful 
and beautiful. Moreover, enormous new taxable values have been 
created, resulting in large increases in revenue to the municipal 
treasuries. 

One great advantage that this use of air rights offers to builders 
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on a large scale is that usually large available air rights areas are 
owned by one owner, a single railroad or an affiliated group. This 
makes it possible to acquire the right to finance and build great 
structures at a relatively smaller cost for land, because the heavy 
expense in money and time of piecing together many small parcels 
of land (without the right of eminent domain), is avoided. This 
and certain other distinct advantages do much to compensate for 
the loss of ordinary basement space and the slightly more expensive 
construction necessitated by the railroad use of the lower levels. 

New York, Chicago, Philadelphia, Boston, Baltimore and Cleve- 
land have all begun to build over railroad property. Other plans 
are under way throughout the larger cities of the nation. 

From the nature of things, it is apparent that air rights de- 
velopment is usually practicable only where surrounding land values 
are higher and conditions warrant the erection of the tall modern 
buildings. Thus, quite naturally, New York City was the pioneer in 
this field. Chicago has lately carried out some major projects and 
even larger plans are being considered. In fact, it has been pre- 
dicted that Chicago may even surpass the cities of the East for the 
reason that it grew up around the railroad and it has larger areas 
covered with tracks in expensive business districts. 

It should also be borne in mind that a railroad company can only 
convey air rights if it owns the underlying parcel of land in fee. 
Therefore the first question to be determined is whether the com- 
pany has an estate in fee. If the property was acquired by eminent 
domain in a state where the constitution or statutes limit its interest 
therein to an easement, or right of way for railroad tracks, and de- 
clare that the fee of the land shall remain in the owner, subject to 
such use, obviously the railroad company cannot make a good grant 
of the air rights of that land. As a practical matter, in such a 
situation both the owner of the fee and the railroad company must 
join in the grant. 

The same situation may arise in the case of land purchased 
under deeds expressly, or by implication, restricting the grant to 
an easement. In fact, under the law of some states it is held that 
a railroad company takes only an easement even under a deed which 
purports to convey the fee. This question of title must, as I have 
said, first be determined with respect to the instrument or statute 
under which the land was acquired. 
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IV. 


The first modern air rights development on a large scale was 
that along Park Avenue in New York City, and grew out of the 
need for an enlarged Grand Central Depot in 1903. 

The New York legislature had passed an act compelling the 
railroad to operate their trains by electricity through Park Avenue. 
This requirement, coupled with the urgent necessity for much larger 
facilities to handle the rapidly increasing traffic, gave rise to the plan 
of a two-level terminal yard and the reclamation of all the space 
over the tracks. 

In order to build the enlarged terminal and at the same time 
keep over 800 trains a day running (including work trains), the 
terminal area was increased from 23 acres to 79 acres (including 
both track-levels), in part by the acquisition of large parcels of 
land along Lexington, Park and Madison Avenues. 

When the new station was opened in 1913, Grand Central Pal- 
ace and the Post Office and office building had already been built 
over the yard tracks. A year later, the incoming station with the 
Biltmore Hotel above it, had been finished, and the power plant at 
50th Street to serve all the buildings of the group with heat and 
electricity. 

Between 1916 and 1918 the apartment buildings over the tracks 
between 47th Street and 48th Street and 50th and 53rd Streets were 
built. Meantime the superstructure carrying the city streets across 
the yard had been constructed. By 1919, the Commodore Hotel, 
connecting with the main station, was open for business. Increased 
heating capacity was furnished by a power plant 90 feet below street 
level at 43rd Street. The Yale Club, the Vanderbilt Concourse of- 
fices and the Hotel Chatham followed quickly. Since then there 
has been a steady absorption of this valuable upper space in the 
heart of the metropolis. 

As will be noted from the foregoing brief recitals, one of the 
amazing features of this development is the diversity and size of 
the buildings. Another index of its broad economic significance is 
the fact that by 1920 the tax revenues accruing to the City from 
this property had increased from $700,000 to $3,000,000. It can 
now be fairly said that the railroad is approaching a realization of 
its purpose, to have the income from non-railroad use of space above 
the tracks carry the investment in land. Indeed, several years ago 
a financial bulletin said: 

“Ordinarily, the factor of land cost in a big city terminal is 
a serious burden upon operating income of a railroad. Grand Cen- 
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tral Terminal was the first instance of an attempt to exploit com- 
mercially the ‘air rights’ above terminal tracks, taking advantage of 
the elimination of smoke and dirt by electrification. 

“For some years it has been obvious that New York Central’s 
experiment would be at least fairly successful. Whether rental in- 
come would carry interest on land purchases or not, it was certain 
to yield a substantial off-set to the interest charge on an investment 
which had to be made in any case for transportation purposes. On 
the strength of this demonstration, other railroads are preparing 
to do likewise. Illinois Central, for example, plans extensive rent- 
able buildings over its improved Chicago Passenger Terminal, where 
electric power is to be substituted for steam. The new Chicago 
Union Station has already provided for partial utilization of the 
air rights and the possible expansion of such use in the future. At 
Cleveland the New York Central, with Big Four and Nickel Plate 
as its proprietary companies, with other carriers to become tenants, 
is constructing a large passenger terminal on plans similar to those 
followed at 42nd Street. 

“Of the total area available for commercial development at 
Grand Central of 20.4 acres, only three plots remain uncovered by 
buildings or contracts. In the fifteen years since commercial de- 
velopment of the terminal area began successive ground leases have 
been made naturally, on an ascending scale of rentals. As an il- 
lustration of the manner in which the company’s plans are working 
out it may be mentioned that one of the latest leases was made at 
an annual ground rent almost three times that of which a substan- 
tially equal plot was leased in the early days of the development. 
The new railroad terminal and the manner in which the company 
has controlled the character of construction by others within the 
terminal area has created an immense appreciation in realty values 
from 3rd Avenue on the East to beyond 5th Avenue on the West 
and from some distance below 42nd Street to an indefinite distance 
North of the terminal boundary at 52nd Street. 

“Buildings within the zone have been financed in various ways. 
At the out-set it was not feasible for the tenant to provide the bulk 
of the building capital because he could not give a mortgage on the 
ground, although recently some financing has been accomplished 
by mortgaging the leasehold. On some of the early buildings, there- 
fore, the railroad company either directly advanced its own funds 
or borrowed on mortgage through the New York State Realty and 
Terminal Company to cover most of the investments. As the zone 
developed and the demand for these sites quickened, tenants required 
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less assistance from the railroad, until finally building operations 
were entirely financed by tenants.” 


V. 


When we in Illinois began studying the legal problems of air 
rights, we did not have the aid and comfort of any legislative dec- 
laration of policy. Our reliance, therefore, was on the common 
law principles of real property. 

There were, of course, the general expressions in Coke on 
Littleton and in Blackstone’s and Kent’s Commentaries. These 
magnanimously gave the owner of land all rights of ownership and 
possession from the nadir to the zenith, innocently oblivious of the 
fact that so generous a grant would carry with it title to whole 
galaxies of stars, moons and planets. 

Then you will recall that even the early editions of Washburn 
on Real Property contained this discussion of the nature and classi- 
fication of real estate which was supported by a goodly number of 
respectable authorities, English and American; (Washburn Real 
Property, 3rd ed., *pp. 4-5): 

“A dwelling-house may be the subject of ownership in fee, 
although its owner may have no further interest in the land on which 
it stands than a right to have it remain there. So one may have an 
estate in a single chamber in a dwelling-house, and may have a seizin 
of such house or chamber, and maintain ejectment therefor, if de- 
prived of its possession, although if such house or chamber be de- 
stroyed, all interest of the owner thereof in the land on which it stood 
might thereby be lost. 

“Where there are mines, slate quarries, and the like, in land, 
there may be a double ownership of such land, one of the mines, 
the other of the soil, and these may be held by different persons by 
separate and independent titles, each having a fee or lesser estate 
in his respective part.” . . . “The question in such cases or- 
dinarily is, whether the interest of the one claiming the minerals is 
that of a corporeal hereditament, or a mere easement in another’s 
land. If the grant be of the minerals in a particular locality, it carries 
an estate in the minerals as a part of the realty. From the nature of 
these inheritances, the laws of property in them must be so adapted 
as to give to each the enjoyment of what belongs to him. While, 
therefore, the mine-owner may not remove the necessary subtér- 
ranean support of the surface, the surface owner may not impdse’ 
additional burdens by artificial structures erected thereon, to be sup- 
ported by the mine-owner.” 
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Then, with a Blackstonian pride in the perfection of the law, 
the author quotes this from Chief Justice Gibson: 

“The system of estates at the common law is a complicated 
and an artificial one, but still it is a system complete in all its parts, 
and consistent with technical reason.” 

Time will not permit me to refer to more than a few cases 
which will serve to indicate the legal concepts involved, and the 
trend of judicial decisions. 

In Butler v. Frontier Telephone Co.,' decided by the New York 
Court of Appeals in 1906, there was involved the unauthorized use 
of space thirty feet above the land by a telephone wire which was 
unsupported by any structure on plaintiff’s land. The court held 
that the presence of the wire constituted an ouster of possession of 
the land and that ejectment would lie for its removal. The court’s 
opinion says: 

“The surface of the ground is a guide, but not the full meas- 
ure; for, within reasonable limitations, land includes not only the sur- 
face but also the space above and the part beneath, Co. Litt. 4a; 2 BL. 
Com. 18; 3 Kent, Com. r4th ed. p. 401. Usque ad coelum is the 
upper boundary, and, while this may not be taken too literally, 
there is no limitation within the bounds of any structure yet erected 
by man. So far as the case before us is concerned, the plaintiff, 
as the owner of the soil, owned upward to an indefinite extent. 

“He owned the space occupied by the wire, and had the right 
to the exclusive possession of that space, which was not personal 
property, but a part of his land. According to fundamental prin- 
ciples, and within the limitation mentioned, space above land is real 
estate the same as the land itself. The law regards the empty 
space as if it were a solid inseparable from the soil and protects it 
from hostile occupation accordingly. * * * Unless the principal of 
‘usque ad coelum’ is abandoned, any physical, exclusive, and perma- 
nent occupation of space above land is an occupation of the land 
itself and disseisin of the owner to that extent.” 


West Side Elevated Railroad Company v. Springer? (decided 
by the Supreme Court of Illinois in 1897), involved damages allowed 
to Springer for certain parcels to be occupied by pillars supporting 
the elevated structure, and in addition for the encroachment in the 
air by the elevated platform of the railroad company over a strip 
of private alley owned by Springer. The court held that this en- 
¢rcachment in the air space was a taking of Springer’s property, 
stating that : 








1. 186 N. Y. 48, 79 N. E. 716, L. R. A., N.S, 920. 
2. 171 Ill. 170. 
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“Respondent’s title to the alley was not confined to the surface 
of the ground, but it extended to the space above. His title to the 
space above the surface of the ground was as valid as his title to 
the surface of the ground, and if he was entitled to recover for the 
taking of one, upon principle he was entitled to recover for the 
taking of the other.” 


Although there is some conflict in the decisions <3 to whether 
ejectment is the proper remedy to enforce the removal of overhang- 
ing projections, such as cornices and roofs, yet the courts have not 
hesitated to protect the injured owner’s right to relief—notwith- 
standing Lord Ellenborough’s holding in Pickering v. Rudd® (the 
“balloon case”), that an overhanging board was not a trespass quare 
clausum fregit. 

Since a building must rest upon the earth, the subterranean 
rights with respect to caissons and other foundations are also im- 
portant. 

The Georgia Supreme Court has held in Wachstein v. Christo- 
pher,* that ejectment will lie to recover possession of that portion 
of his property from which the plaintiff has been ousted by the en- 
croaching foundation of an adjoining landowner, though the pro- 
jection is entirely below the surface of the ground. 

Other decisions are in accord with those mentioned, both as to 
overhead and underground encroachments, and firmly establish the 
property right in the space above the surface of the land, as well as 
the ground beneath. 


VI. 


Because I myself went through all the travail of the drafting 
of the Chicago Union Station Company—Chicago Daily News air 
rights project, you will, I am sure, permit me to discuss it in some 
detail. 

At the time the negotiations for the sale and lease were made, 
and for some months after the drafting of the warranty deed and 
99-year lease were begun, there was no specific legislation in the 
State of Illinois on the subject. After the plans had taken definite 
shape and had, in fact, been practically finished, the Illinois legis- 
lature passed an act to increase the powers of railroad, union depot 
and terminal companies, approved July 7, 1927. 

This act provides that whenever such a company is the owner, 
in fee, of real estate susceptible of other than railroad uses without 





3. (1815) 4 Campbell 219. 
_4 128 Ga. 229, 57 S, E. 511, 11 L. R. A, N. S. 917, decided in 1907. 
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abandonment of the railroad uses, or different levels of the real 
estate may be devoted to such other uses without unreasonable im- 
pairment of the use of the remainder for railroad purposes, or the 
part of the real estate above or under the part needed in the com- 
pany’s railroad operations (with reasonable use of the surface and 
sub-surface for foundation and other incidental uses) may be utilized 
or developed for buildings to be used in other than railroad business, 
the company may utilize the part so susceptible of such other uses, 
and may subdivide the separate levels susceptible of such other uses 
into lots and blocks, construct elevated streets and walks and other 
appurtenances and facilities proper to such development; and may 
convey to purchasers any separable part at, above or below the 
natural surface of the ground, or may lease to others such part there- 
of as the company may elect ; provided, that the plan of such develop- 
ment (and any subsequent modification) and the conveyance or lease 
is first approved by the Illinois Commerce Commission and the Com- 
mission finds that the use of such part of said land will not unreason- 
ably impair the use of the remainder for railroad purposes. 

In 1929 the Illinois legislature passed a similar statute increas- 
ing the powers of cities to permit long-term leases of air rights above 
streets and other public places. Illinois, therefore, is definitely on 
record as approving the policy of air rights development. 

Because the 1927 statute purported to increase the powers of 
railroad companies with respect to the subject matter embraced 
within it, it was, of course, an additional and welcome guaranty. 
Its passage, however, did not affect the plan which had already been 
adopted by us, for the reason that our plan did not involve a platted 
subdivision, as is the case of the North Western. As for the con- 
sent of the Illinois Commerce Commission, it had always been under- 
stood that this was necessary by virtue of section 27 of the Public 
Utilities Act; and all parties concerned in the transaction had re- 
garded consent and approval of the Commission under that section 
as being sufficient for our purposes. 

In looking for authorities in our own state which might assist 
in determining the rights of parties in a development of air rights, 
we did not find as wide a range of cases, nor those as directly in 
point, as lawyers in this age of precedent-following have come to 
expect when settling important property rights. There were, how- 
ever, some helpful decisions of the Illinois Supreme Court that I 
shall mention; and these, together with the familiar principles of 
law of real property already mentioned, were sufficient to assure us 
that the plan adopted was legally sound and practically workable. 
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In the middle of the 1800’s there were two gentlemen, McCon- 
nel and Kibbe, who had hit upon the plan of dividing horizontally 
the ownership of a building in Jacksonville, Illinois. 

The epic of their woes, arising out of this relationship of upper 
and lower neighbors, is found in no less than three decisions of the 
Supreme Court, over many years of continuous discord.* That 
fact might have had a discouraging influence; but we believed that 
we could sufficiently deduce the proper lessons from their mis- 
fortunes and mistakes to enable us to steer a safer course. 

The property involved was an old hotel known as the Morgan 
House. Kibbe had taken a deed for the ground on which the build- 
ing stood and the first story of the building, up to the middle of the 
joists of the second floor. The deed to McConnel conveyed that 
part of the building above the first story, with the right to use that 
portion of the building forever, as well as the right to pass to and 
from it by passages and doors then in use, and such as he might 
thereafter make. 

The lower owner started the trouble by removing parts of a 
wall which had separated two storerooms on the first floor. Eventu- 
ally this caused damage, by settling, to the upper stories. The upper 
owner brought an action on the case for damages, but not soon 
enough, for the Supreme Court held that his action was barred 
by the five-year statute of limitations. On appeal from a second 
suit brought on the theory of damage to the reversionary interest of 
the upper owner (who had made a ten-year lease to another), the 
Supreme Court held that the invasion of right was that of the upper 
proprietor as the owner of the fee to his portion of the building, 
and that this suit had also been commenced too late. The court 
said: “It was the plaintiff’s right to have his portion of the tene- 
ment supported by the wall which was removed. The removal of 
the support was an infringement of his right, for which he might 
have sustained an action without showing any special damage.” 
Even more significant than the language quoted, was the fact that 
the Supreme Court in both cases calmly took it for granted that 
there could be a horizontal severance of ownership in a building, 
with the ground floor owned by one person, and the upper portion 
of the building by another “in fee.” 

Apparently the horizontal neighbors got along together no better 
after the second lawsuit. The upper owner tried to induce his 
neighbor below-stairs to enter into an agreement either to buy or 
sell, but without success. Then the upper owner filed a bill for 
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partition. But the court dismissed the bill because the interests 
were not joint, but several, and therefore not subject to partition, 
any more than would be the several interests of two quarrelsome 
next-door neighbors whose land lay side by side on the surface 
of the ground. 

The court added this counsel of caution as to such an attempt 
at division of ownership: “The complicated nature of these several 
holdings as shown in the bill, and the litigation to which they have 
given rise, and may hereafter prompt, is unfortunate, perhaps, for 
both parties, but we are not aware of any principle of law or equity 
which can compel either party to dissolve the connection, or to part 
with his separate portion of the premises.” 

It seems, therefore, that there is no such thing as divorce (ex- 
cept by mutual consent) of those once joined in the bonds of an 
air-rights relationship. This is no mere companionate trial, but a 
permanent union, for better or for worse. 

Many years later, the Supreme Court again had before it parti- 
tion proceedings involving part of a building.* Partition was asked 
by the co-owners of the second and third stories of a substantial 
brick building known as the Tuscola Opera House. The ground- 
floor owner was not involved. An attempt was made to defeat the 
partition on the theory that the upper portion of the building was 
not real estate, but personal property, and therefore not subject to 
partition. The Supreme Court held, however, that the two upper 
stories of the opera house were real estate and ordered partition or 
sale. The Court relied in part on the analogy of sale of coal and 
other minerals by severing title to the minerals from title to the 
surface. It also announced the principle, as not being open to 
question, that a house, or even an upper room of a house, may be 
sold separately from the soil on which the house stands, and that 
an action of ejectment will lie to recover it. 

We meet also in the opinion of the Court that venerable state- 
ment of the rule (which, in its imposing Latin form, “cuius est 
solum,” etc., seemed so conclusive, in our law school days) “that 
the ownership of land is not confined to its surface, but extends 
indefinitely downwards and upwards.” Incidentally the Court also 
held that “the fee and the first story were charged with the sup- 
port of the second and third stories.” 

You are all familiar with the decisions on the nature of mine 
leases as interests in real estate. For example, in one case,’ the 





6. Madison v. Madison, 206 Ill. 534. 
7. Big Creek Coal Co. v. Tanner, 303, Ill. 297. 
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Court said: “Coal under the soil is in fee in one person while the 
right to the surface is in another. The owner of land may convey 
the coal and mineral rights and reserve the surface, or convey the 
surface and reserve the mineral. When such a conveyance is made 
two separate estates exist, and each may be conveyed or devised, 
or will pass by descent, each is subject to taxation, and each is real 
estate.” 

So the rule of separate ownership of real estate seems to be 
fully recognized as being applicable both above and below the natural 
surface of the ground. 

The vogue of the co-operative apartment was also not without 
its lessons, and strengthened our conviction that the thing could be 
done. The legal set-up generally followed in the co-ops is somewhat 
different, it is true, from that which we proposed. Land and build- 
ing are generally owned by a building corporation or trustee. The 
“ownership” of each proprietary-lessee’s specific apartment is accom- 
plished by ownership of shares of capital stock in the corporation or 
of beneficial interest in the trust, together with a long-term lease 
from the corporation or trustee, giving the right to occupy that 
apartment. But here again, legal means have been found to split 
up among many individuals what virtually amounts to separate 
ownership of specific horizontal portions of large buildings—and, 
in that sense, of the space or “air rights” which those portions oc- 
cupy. Moreover, the increasing use of this and similar means of 
divided ownership indicates a trend of public opinion which cannot 
fail to have its effect on the attitude which the Courts will take 
when such rights come before them for adjudication. 

Time will not permit even the mere mention of other authorities 
giving support to our plan of horizontal stratification of the space 
above our land. Enough has been said to indicate that, with these 
and other well established principles, our venture had respectable 
backing in the common law, aside from any statutory sanction. The 
1927 statute simply made our assurance doubly sure. 

Granted that it is a step upward from the foregoing and similar 
decisions to the conveyance or lease of space above a certain level 
within the metes and bounds of a parcel of land, as distinguished 
from a conveyance of part of an existing building; still it is only 
a step, and one which the courts seem ready, willing and able to take 
in this era of progress. 


VII. 


Coming now to the warranty deed itself, you may be interested 
in its general form, and particularly in some of its special covenants. 
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It conveyed and warranted to the Daily News, in the usual statutory 
form, the west 100 feet of this block; excepting, however, all that 
part lying below a certain plane. This plane was not only described 
horizontally by metes and bounds, as in the case of an ordinary par- 
cel of real estate, but also vertically, the elevation with reference to 
city datum at each of the corners being defined. 

The Daily News covenants that the “excepted space’” may be 
used by the Station Company for the operation and renewal of its 
tracks and facilities, and also for such other and different purposes 
as the Station Company may from time to time deem advisable. 

The Station Company further granted to the Daily News, as a 
perpetual easement, the right to construct and maintain, within 
the excepted space, columns and foundations for the support of any 
building or other structure to be erected by it; such foundations to 
be constructed in accordance with a detailed plan which was attached 
to the deed, and so as not in any manner to interfere with the tracks 
and facilities of the Station Company. 

The deed also granted to the Daily News the right, as a per- 
petual easement, to construct and maintain the tunnel before men- 
tioned, under the Station Company’s tracks. 

The Station Company reserved the right to attach wires, pipes 
and other equipment to any structure which may be erected by the 
Daily News over the excepted space. 

A brief summary of the other covenants of the deed may be 
of interest: 

The grantee agreed to provide a vertical clearance of not less 
than 17 feet above the top of the rails. The construction of any 
building over the excepted space and of the columns and foundations 
is subject to the reasonable approval of the grantor’s chief engineer. 

The building shall be fireproof and waterproof and shall be 
drained into the building drainage system. 

The grantee, during construction, must at its own expense, pro- 
vide adequate and safe support for the tracks and other facilities. 

The grantor will make such changes in the location of tracks 
and structures as shall conform to the locations shown on the plans, 
but at the expense of the grantee. 

The grantee will not permit the overloading of floors of its 
building or other structures, and will make no structural alterations 
in the building which will increase the loads carried by the support- 
ing foundations and columns over the excepted space, without written 
consent. 

The grantee indemnifies the grantor against damage or expense 
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by reason of the grantee’s failure to perform its covenants, and 
against loss or damage to building or other property of the grantee 
or others, regardless of negligence of the grantor, arising from fire 
caused by sparks or live coals from locomotives. 

One of the most troublesome questions is that of taxes, when 
not separately assessed against the two ownerships. In this deed 
the Station Company covenants to pay general taxes separately levied 
against the excepted space; and that, in the absence of such separate 
taxation, it will repay to the Daily News a sum equal to one-ninth 
(In the 99-year lease the Station Company and its co-lessors agree 
to pay one-third of the general taxes; that having been agreed upon 
as the proportionate value of the use of the surface. The reason 
for the “one-ninth” provision in the deed is that the excepted space 
occupied approximately one-third of the area of the 100-foot strip; 
hence the taxes on this triangle were only one-third of one-third, 
or one-ninth, of the taxes on the entire premises) of the general 
taxes which may be levied upon the land described as the west 100- 
foot strip (as separate and distinguished from any buildings and 
other structures thereon). The Daily News covenants to pay all 
taxes and assessments, general and special, and all other impositions 
levied upon the west 100 feet, or upon any buildings or other struc- 
tures at any time situated on it, except the general taxes payable, 
as aforesaid, by the Station Company in the event of separate taxa- 
tion of the excepted space. 

The railroads using the Union Station operate by steam power. 
Therefore the Daily News covenanted that in the plan and construc- 
tion of the building over the excepted space it would construct, oper- 
ate and maintain at its own expense a system of ventilation for the 
purpose of exhausting smoke from locomotives. This system in- 
cludes, among other features, openings over every track leading 
into smoke chambers four or five feet high, which in turn lead to a 
vertical stack in the building so that the smoke exhausts through 
the top of the building; the entire construction was subject to the 
approval of the Station Company’s chief engineer. Though the en- 
gineers had little precedent to help them in the solution of this vital 
point of the scheme, the ventilation has proved to be a complete 
success, thus demonstrating that electrification is not a sine qua non 
of air rights development. 

In the event of the use by the Station Company or its rail- 
roads of electricity for motive power, they shall not be liable for 
any interference due to such use, with telephone, radio or other elec- 
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trical or similar apparatus used by the grantee or others occupying 
the premises. 


VIII. 


I have already referred to the Merchandise Mart in Chicago. 
This huge structure is rapidly being completed over the old Kinzie- 
Street Station-site of Chicago and North Western Railway Com- 
pany on the north bank of the main Chicago River. 

It is the world’s largest building, with 4,000,000 square feet of 
floor space to be ready in 1930 for occupancy by manufacturers, 
distributors and importers of general merchandise. 

The valuation for taxation of the fee of the land is $2,677,750. 
The air rights were valued for taxation at $2,306,319 (about 
86.12%). The construction cost of the building will be about 
$18,000,000. 

I mention these figures as the best evidence of the perfect as- 
surance with which conveyancing and building operations of the 
greatest importance have now come to accept the principle of air 
rights. 

This venture is also unique in that for the first time, a three- 
dimensional plat of subdivision of land was recorded, so that the 
actual conveyance could be made by simple numerical reference to 
surface, subterranean and air lots, graphically depicted on the plat. 
It should be added that, although a statute authorizing such sub- 
divisions was passed in 1927, before the actual delivery of the deed, 
yet, as in the case of the Chicago Union Station project, the plan 
had been conceived and would have been carried out even if there 
had been no such legislation, because counsel for the parties were 
confident of the legal soundeness of the plan under principles of 
the common law, aided by the existing and usual statutory provisions 
authorizing the recording of plats. 

The railroad mortgages in this case provided, in common with 
most railroad mortgages (with a few significant exceptions), that 
the Railway Company may sell and convey, and procure a release 
from the mortgages of, any of its property which is no longer needed 
for its business, and the sale of which will not break the continuity 
of its line of track. 

As no provision was made for releases in case of a long-term 
lease, it was necessary to make an outright sale; and it was believed 
by the parties that this could best be accomplished by conveying only 
the caisson spaces below the ground level, the spaces for support- 
ing columns from the ground level to the bottom of the proposed 
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building, and all the space above, constituting the principal “air-lot,” 
which the building was to occupy. 

There were to be conveyed, about 299 caisson lots, an equal 
number of column lots, the air lot, and several miscellaneous lots 
to be conveyed without limitation upwards or downwards. The 
draftsman first attempted to give a legal description of these hun- 
dreds of lots with the use merely of words and figures. It was found, 
however, that the description of a single caisson space required 
twenty lines of involved language. Not only was this believed to be 
too cumbersome for even a single transaction, but it was feared that 
it offered too much chance for costly errors in future deeds and 
mortgages, tax and assessment records, and other proceedings re- 
quiring precise description. 

The subdivision method was therefore evolved. The Railway 
Company prepared a plat of subdivision of its land, at, below and 
above the natural surface of the earth. This plat showed accurately 
the location and dimensions of the caisson spaces, the column spaces 
on top of them, the space or air lot above, and the other peculiarly 
shaped lots. The dimensions of these lots are made still more cer- 
tain by marginal diagrams. 

In the ordinary plat, the boundary lines of lots are in reality 
understood without verbal explanation on the plat, to represent ver- 
tical planes extending upward and downward, like imaginary bound- 
ary fences. In this air-rights plat, however, it was deemed prudent 
not to leave too much to the imagination; and, consequently, ex- 
planatory notes were printed in the margins stating what the lines 
and diagrams were intended to mean, and defining the upper and 
lower limits of the lots. 

Here is a sample of the marginal notes: 


“The subdivision hereon shown divides the property subdivided, 
land, property and space, below, at and above the surface of the earth 
by horizontal planes at elevations referred to Chicago City Datum as 
established by Section 1101 of the Chicago Municipal Code of 1922 and 
also by vertical planes or surfaces of revolution represented on the plat 
hereon shown by lines, circles or arcs of circles, such lines, circles and 
arcs being understood to be projected vertically upward and/or down- 
ward from the surface of the earth as required for the purposes hereof.” 


A system of parallel lines, called range lines, extend north and 
south, and east and west across the plat, with the spacing accurately 
shown. Each intersection represents the center of a caisson lot, 
as well as of the column lot on top of it. The caisson lots are num- 
bered consecutively and their corresponding column lots bear the 
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same number with the letter “A” added, for example, caisson lot 25, 
and upon it, column lot 25 A. 

By means of this plat and numbering system, a brief and exact 
description for the property conveyed and the property retained 
using only lot number, is available for all purposes of conveyancing, 
for Tax returns and special assessment descriptions, and for all 
other purposes. 

A very ingenious scheme, as you will see, with much to com- 
mend it. Its rigidity may raise some doubts as to its general utility 
for air rights conveyancing; but it has the great merits of definite- 
ness and of simplicity in conveyancing and taxing, after the plat 
has once been prepared and recorded. And it is meeting that acid 
test of working satisfactorily in actual practice, for the building, 
a veritable colossus of market places, is raising huge bulk above 
the railroad tracks beneath, without any serious complications. 


IX. 


In the present year (1929) the Boston and Maine Railroad has 
sold to a hotel building corporation certain of its land in fee in 
Boston at the corner of Causeway and Nashua Streets, and also air 
rights in certain adjoining parcels. The documents covering this 


arrangement consist of a deed of conveyance, a deposit and build- 
ing agreement, and a first mortgage, together with a supplemental 
agreement not a matter of record by which the railroad has agreed 
to give such supplemental conveyances as may seem necessary after 
the hotel building has been completed, in order to confirm the title 
to the structure in the space above the air rights level. 

In Massachusetts there is no statute expressly authorizing the 
division of real estate into horizontal planes and the courts have 
not been called upon to deal with this phase of real estate law. In 
the preparation of its deed the railroad therefore undertook to con- 
vey the air rights (though, as usual in such conveyances, not by that 
name), by a grant to the building corporation, with quit-claim cove- 
nants, of seven small parcels of land of which the majority are 
about two and one-half feet square upon which to rest the “legs” 
of the hotel building, that is to say, the supporting columns, and 
also so much of the principal parcel which the hotel is to occupy 
as is not included in said numbered areas, excepting therefrom so 
much thereof as lies below a horizontal plane at Grade 49 Boston 
City Base. The intent of the parties is made clear by this explana- 
tion: “Hereby granting and conveying the largest estate and great- 
est interest which the grantor can convey in and to so much” of 
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said parcel ‘as is not included in said numbered areas and extends 
from said” plane “upward as far as private ownership extends, 
without reservation of any right of light and air or other right of 
easement therein, to the end that the grantee, its successors and 
assigns, may erect and maintain in and on the portions” of said 
parcel “a building or portion of a building, and may from time to 
time replace or renew the same,” . . . “and generally may oc- 
cupy and possess and the portions” of said parcel, “and exercise 
therein, in a manner consistent with the agreements and stipulations 
herein set forth or referred to, all the rights and privileges attach- 
ing to ownership in fee simple.” 


X. 


Among air rights developments which are already planned but 
not yet under construction. the largest is that of the Illinois Central 
Railroad Company north of Randolph Street in Chicago. 

Architects’ sketches have already been published of a towering 
skyscraper, in the best modern American style. It will rise seventy- 
five stories, or 1,022 feet, above this great railroad terminal yard, 
facing Grant Park. Its rank among air rights projects may be 
judged, not only from the size of the building, but also from the 
fact that Michigan Boulevard property, almost adjacent to the I. C. 
air rights, has been valued for taxing purposes at $125 a square 
foot. 

In this connection, the able law department of that railroad 
system has been obliged, like Martin Chuzzlewit’s light-hearted 
traveling companion, Mark Tapley, to be jolly under the most ad- 
verse circumstances. For, in addition to the other complexities at- 
tendant upon drafting the instrument conveying air rights, it has, 
as a preliminary exercise, felt it necessary to file a bill in equity to 
settle the railroad’s right to a release from its mortgage because 
it was of that early vintage that does not contain the now common 
express authority to the Trustee to release property sold and not 
needed for railroad purposes. The decree confirms the right. 

Incidentally, the Illinois Central system owns more than sixty- 
five acres of additional property in Chicago which it believes to be 
adapted to intensive air-rights of a high character. 


XI. 


I have already mentioned the question of underlying railroad 
mortgages. Perhaps reference to the release provision in the Chi- 
cago Union Station Company’s mortgage will be enlightening. 
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The trust deed securing its first mortgage bonds states that upon 
request the trustee shall release from the lien of the mortgage any 
part of the mortgaged premises, provided that the main passenger 
station shall not be released and that no part of the lines of main 
track or rights of way shall be released, unless they shall no longer 
be of use in the operation of the station, and if thereby the con- 
tinuity or use of the railroad tracks leading to the station shall be 
broken or impaired, and unless at the time it shall no longer be 
necessary or expedient to retain them for the operation, maintenance 
or use of the station. The mortgage further requires that no re- 
lease shall be made unless the Station Company has sold the prop- 
erty so to be released; and the proceeds of all such sales and re- 
leases shall be paid to the trustee, to be held as deposited cash and 
paid out as provided in the mortgage. 

The only portion of the block in question which the Station 
Company desired to sell immediately to the Daily News was the 
west 100 feet, which is the part upon which the News Building 
proper is now erected; that is, not including the plaza between the 
office building and the river. Consequently that strip was the only 
portion as to which it was then necessary to obtain the release of 
the trustee under the mortgage; and of that strip, all of the south- 
east corner below a certain plane, about 17 feet above city datum, 
was excepted from the conveyance, with the right to the Daily News 
to construct and maintain columns and foundations for the support 
of any building in the excepted corner. The release, therefore, fol- 
lowed the granting clause of the warranty deed. The trustee also 
released as to a tunnel or subway under the station tracks, which 
connects the News Building with the strip of land lying along the 
west bank of the river. 


XII. 


One of the important covenants in a conveyance or lease of 
air rights is that defining the liability of the parties for taxes, gen- 
eral and special. 

As to general taxes the usual arrangement is that the upper 
or air-rights, owner shall pay the taxes assessed against his own 
structure, including the columns and other supports, and the taxes 
separately assessed against his interest in the land. The parties 
also usually agree that if there is no separate assessment against 
their respective interests in the land, each will pay a certain pro- 
portion of the general taxes assessed against the land. 
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Special assessments are sometimes paid entirely by the air-rights 
owner; though in other agreements a division of expense is pro- 
vided for. That is a matter for bargaining in each project, and 
the result depends upon the opinion of the parties as to whether 
local improvements will benefit the interest in the land retained by 
the railroad. 

The method of assessment of air rights for general taxes has 
few precedents. The board of assessors placed a tax valuation 
recently against the air rights of the Merchandise Mart of $2,306,319. 

The assessors have classed air rights as “vertical subdivisions” 
and have accepted this rule: , 

“The value of the air rights is the value of the entire fee under 
the building, less the added cost of constructing a building on air 
rights over a railroad, and less the loss in value owing to the loss 
of rentable space.” 

“The total land area covered by the Merchandise Mart is 267,- 
775 square feet. At $10 per square foot for the value of the entire 
fee, the resultant value would be $2,677,750. But there was a cost 
in erecting the building over the North Western tracks which would 
not have been occasioned under normal ownership of the land. That 
has been computed by assessors, after examining the books of the 
architects, at $200,000, and subtracted. The loss of rentable space 
(occupied by the railroad tracks) has been set at $104,164. That, 
too, has been deducted. The space occupied by the caissons aggre- 
gates 70,000 square feet. 

A third item of $67,267 has also been subtracted, due to the 
delay in permitting the construction to proceed. The agreement 
between the Merchandise Mart and the North Western railroad was 
made on May 7, 1927, but the deal could not be closed without the 
approval of the Illinois Commerce Commission. The result was 
that title was not transferred until Feb. 2, 1928. 

With these three deductions the assessors fixed the value of 
the air rights at $2,306,319, which is 86.12 per cent of the value of 
the fee to the land under the mart. 

It has been held by attorneys for the assessors and the county 
board that air rights are not assessable until they are developed. 
When the railroad air rights are developed north of Randolph Street, 
much higher values will be attached because adjacent land has been 
valued for taxing purposes as high as $125.00 a square foot. A much 
lower value is forecast for the air rights over tracks south of the 
loop. 











THE JOURNAL OF AIR LAW 


XIII. 


Another development of air rights over railroad property in 
congested traffic areas of large cities is the constructing of high- 
level streets along railroad tracks. 

Park Avenue in New York City is an example of what can be 
done in the way of furnishing additional streets for automobiles and 
other vehicles, as well as pedestrians, where formerly there was 
only an impassable tangle of railroad tracks. 

Other possibilities are pointed out in the following extract 
from the 1928 preliminary report of the Sub-Committee on Two- 
Level Streets and Separated Grades of the Committee on Traffic 
Regulation and Public Safety of the City Council of the City of 
Chicago: 

“No such study (of elevated through highways), would be 
complete unless consideration be given to the possibility of utilizing 
the air rights over such railroad rights of way as may be available. 
There are some 320 miles of railroad rights of way in Chicago. A 
number of these railroad rights of way have their termini in the 
heart of Chicago and from thence radiate out through Chicago, con- 
necting it with the remainder of the United States. There is no 
section of Chicago or the territory surrounding it which these rights 
of way do not touch.” 

“The utilization of air rights over these rights of way for ele- 
vated through highways would disturb no terminal facility, would 
inconvenience no industry and would involve none of those disagree- 
able incidents which the widening and extension of streets, boule- 
vards and other highways always develop. There are, doubtless, 
engineering difficulties involved in the utilization of air rights over 
railroad rights of way for elevated through highway purposes but 
it would seem that these should readily be overcome.” 


CoNCLUSION 


I have been able only to sketch in the merest outline of this 
new and rapidly growing subject. Just as an architect must always 
plan his structure to fit the peculiarities of terrain and location of 
the lot which it is to occupy, so the lawyer preparing an air rights 
conveyance must draft his granting clause and his covenants to suit 
the requirements of the building which it is actually proposed to 
build as well as the requirements of the railroad for the interest 
which it retains in the surface or lower levels of the land. 
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I hope that in what I have said I have imparted some idea 
of the almost limitless possibilities of air rights development, and 
of the now accepted methods of conveying those rights and assuring 
both upper and lower owners in their titles and use of their strata 
of land and space. 

Since the practice is so new, we expect the technique of pre- 
paring these instruments to improve. But our satisfactory experi- 
ence, both during and since the erection of the existing air rights 
buildings, makes us confident that the plan is legally sound. The 
story of air rights will form a notable chapter in the annals of the 
law. 





THE CERTIFICATE OF CONVENIENCE AND 
NECESSITY APPLIED TO AIR 
TRANSPORTATION 


Tuomas H. KENNeEDy* 


INTRODUCTION 


Air transportation’ in the United States has grown from nothing 
to a system flying over fifty thousand miles daily within the last 
decade. The legal aspects of this new development have received 
considerable thought. Soon after the late war a committee of the 
American Bar Association undertook the study of proper air legis- 
lation. Full consideration over a period of years convinced the 
Committee on Aviation Law that it would be unnecessary to amend 
the Federal constitution in order to give the general government 
power to regulate flying. The commerce clause together with the 
treaty-making power were believed sufficient authority on which to 
ground legislation controlling not merely interstate and foreign air 
commerce but all flying within the United States. 

In May, 1926, the Air Commerce Act of 1926 was approved. 
This statute, now in force, provides for the regulation of aircraft 
and airmen engaged in interstate and foreign commerce and accord- 
ing to a declaration by former Assistant Secretary of Commerce 
MacCraken—who was charged with air affairs under the act—the 
air traffic rules promulgated therein apply to all flying within the 
United States regardless of whether the operation is intrastate, inter- 
state, or foreign. It is said by this official that these regulations 
are exclusive in character, prohibiting any air traffic laws from being 





*Of the California Bar; author of “An Introduction to the Economics of 
Air Transportation.” 

1. “Air transortation” is here used to identify air operations by estab- 
lished concerns, flying on regular schedule, between fixed termini, over an 
announced route. This article does not purport to treat; of the other great 
class of air operations, viz., aerial service operators. This last class, con- 
sisting of flying school, air taxi, and air photographic services, includes by 
far the largest number of used aircraft. Records of the Department of Com- 
merce for 1927 show 128 airplanes in air transportation service and 3,150 
planes in either private or aerial service use. For 1928, 6,320 planes are listed 
not of air transportation classification. Possibly less than 500 are now in air 
transportation work. See “Domestic Air News,’ Department of Commerce, 
Washington, No. 50, April 15, 1929. 

2. 44 St. at L. 568; U. S. Code tit. 49 ch. 6; Williams “Federal Legisla- 
tion Concerning Civil Aeronautics.” (1928) 76 U. of Pa. Law Rev. 798. 


[76] 





CERTIFICATE OF CONVENIENCE 7 


enacted by a state.* The soundness of this sweeping contention may 
be questioned and it is doubtful if the courts will uphold an attempt 
on the part of federal officials to regulate a flight wholly within one 
state where the aircraft in question has no possibility of contact with 
other craft flying in interstate commerce. It is thought by some 
that before long the skies will be so saturated with aircraft operat- 
ing in interstate commerce that the courts will find as a matter of 
fact that all flying does affect interstate commerce and so exclusive 
federal regulation will be sustained. 

Air mail operators under the Kelly Law‘ fly in thirty-eight 
states, the District of Columbia and to several foreign countries. 
Although air passenger service is rapidly coming into its own, carry- 
ing the air mail forms the backbone of American air commerce and 
any consideration of air law problems must be concerned to a great 
extent with conditions encountered by the air mail carriers. With 
one or two unimportant exceptions the air mail operators engage 
in either interstate or foreign flying. Of the strictly passenger lines 
some operate wholly in intrastate commerce, or at least particular 
divisions of their operations are confined to one state. California 
has been the scene of such a development. Between Los Angeles 
and San Francisco there are at this writing four strictly passenger- 
carrying airlines. The air mail operator carries passengers in- 
cidentally in one direction. Two of the strictly passenger lines are 
divisions of interstate carriers, using terminal airports in common 
with interstate airlines. The airmail operator carries the mail be- 
tween these two points as a part of an interstate operation. As to 
strictly intrastate business undoubtedly the state possesses some regu- 
latory authority even over interstate airlines or lines connecting with 
interstate carriers in the absence of federal legislation® on the sub- 
ject.© However with the expansion of the air transport business 
interstate business becomes more and more important and the role of 
the strictly intrastate operator less so. Federal occupation of the 





3. Aviation Magazine (New York), March 14, 1927. Mr. MacCracken is 
quoted as follows: “ . . . the air traffic rules promulgated pursuant to auth- 
ority contained in the Air Commerce Act of 1926” (reference is here made 
to Air Commerce Regulations, Department of Commerce, December 31, 1926, 
as amended March 22, 1927, and June 1, 1928) “apply equally to all air navi- 
gation, both civil and military, commercial and non-commercial, and there- 
fore, there is no jurisdiction in any state or local authority to enact any air 
traffic rules.” 

4. Contract Air Mail Act, Feb. 2, 1925; amended June 3, 1926, and May 
17, 1928, 43 St. at L. 805; 44 St. at L. 692; Pt. I. St. U. S. 70th Cong. 1st Ses- 
sion, p. 594; U. S. Code tit. 39, ch. 13. 


5. Italics ours. 
6. Morris v. Duby (1927) 274 U. S. 135, 47 S. Ct. 548. 
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field of regulation may be expected at any time and with the assertive 
action of the dominant authority much of the regulatory power of 
the states will pass out of existence. We may justifiably concern 
ourselves mostly with considerations of federal jurisdiction in this 
inquiry. 

Lawyers whose task it may be to construct the regulatory law 
of the air may be thankful that the motor surface carrier has just 
emerged from a stage of evolvement and that it has caused to be 
solved many interesting legal questions. Motor stage law should 
serve as an excellent model for the shaping of air transport law. 
The law of carriers generally will no doubt be drawn on greatly 
by the courts in their efforts to fix liability for damage caused by 
air operations. However the law of regulation worked out for the 
railroads based on social and economic conditions of half a century 
or more past may be found only partially adequate as a guide to 
present day needs of public control over air transport. The regula- 
tory principles developed for the motor stage within the last ten 
years may prove to be much better suited to adoption for the air 
carrier. It behooves us then to attend some of these recently an- 


nounced rules. As to motor surface carriers it has been held that 


the denial by a state of a certificate of convenience and necessity.” 
to an exclusively interstate carrier is an undue and unreasonable 


burden on interstate commerce and as such is unconstitutional.® 
However, states may require an interstate operator to procure a 
certificate covering’ intrastate operations unless such a requirement 
amounts to an unreasonable burden upon interstate commerce.® 
There is little reason to believe that these rulings will not be applied 
to air transport. An aircraft operated from point to point carrying 
passengers or goods is certainly engaged in the same business as a 
motor stage running along the highways between the same or similar 
points carrying similar cargo. It is inconceivable that different sets 
of rules of liability and regulation will be set up for the airline than 





7. The nature of the certificate of convenience and necessity is discussed 
later in this article. 

8. D. E. Lilienthal and I. S. Rosenbaum “Motor Carrier Regulations” 36 
Yale Law Journal 163, 179, and cases cited. This article treats the regula- 
tory problems of stage operators and as the material can so easily be applied 
to the very similar problems of air transport companies all interested in air 
transport regulation are urged to study it with care. 

See also D. E. Lilienthal and I. S. Rosenbaum “Motor Carrier Regulation 
in Illinois” 22 Illinois Law Review 47; Gustavus H. Robinson “The Inter- 
acting Area of Regulatory Authority in Public Utilities’ (1928) 76 U. of Pa. 
Law Rev. 548. ‘Motor Carrier Regulation” note 7 supra at p. 180. 

9. This rule obtains in the absence of federal occuption of the field. See 
note 5 supra and Napier v. Atlantic Coast Line R. R. (1926) 47 S. Ct. 207. 
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for the stage line merely because a different instrumentality is used 
in carrying out the purpose of the business. In fact to regulate 
one form of transportation and to leave untouched a rival raises 
the very interesting constitutional question of equal protection under 
the law.?° 


II. 


Tue NATURE OF THE CERTIFICATE 


The certificate of convenience and necessity was unknown to 
the common law. It is purely a statutory creation. “In the meager 
light which the courts have shed upon the legal position of the cer- 
tificate . . . it seems to be revealed as sui generis standing 
somewhere between a franchise on the one extreme, and a mere 
license on the other.’”2?_ As a statutory creation the certificate in 
form and effect varies with each statute. An interesting observa- 
tion in this connection is that a regulatory statute worded to give a 
commission, or officer, power to do certain specified things by means 
of a certificate cannot be considered a basis for giving the regulatory 
authority any other power than that expressly stated within the 
statute. To illustrate, if a statute gave the Interstate Commerce 
Commission power to restrict competition between interstate air 
carriers and required all such carriers to obtain a certificate of con- 
venience and necessity before engaging in interstate air commerce, 
by no possible authority could the commission control the involved 
carriers in any other manner, as for example by requiring them 
to procure a certificate before issuing securities.’ 

. The law of most jurisdictions creating regulatory commissions 
provides for control by the commission over public utilities by means 
of a certificate of convenience and necessity.* The certificate in 
its most prominent form is an order permitting the construction, 
operation, or discontinuance of a public utility. There are various 
other matters which the regulator may control by the certificate or 





10. For the tendency of the courts to include within the scope of regula- 
tion all possible types of carriers see Western Association of Short Line R. Rs. 
v. The Railroad Commission of California (1916) 173 Cal. 802. At p. 806 the 
court says: “And moreover it is not only a matter of comon knowledge, but 
it is presented in these cases, that in many instances these unregulated com- 
Panies interfere seriously with the revenues of controlled public utilities, a 
percentage of whose revenues goes by way of taxes to the support of the 
state.” 


“Motor Carrier Regulation” supra note 7 at p. 169. 
See infra note 35. 
13. Collier “Public Service Companies” (1918) p. 462. 
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by order, such as issuance of securities, compelling the construction 
of facilities, or the operation of certain services. 


ITI. 


History 


Massachusetts was the first state to adopt a public utility act. 
The purpose of the statute was to control public utilities and to pro- 
tect the public from the evils of competition and monopoly.4 In 
Idaho Power and Light Company v. Blomquist'® the court traces 
the development of certification in the following language: 


“The first general steps taken by the legislatures in their attempts 
to correct existing difficulties between public service companies and the 
communities which they served, were to provide for rate regulation in 
order that the consumer might be protected in cases where there was 
no competition. Competition was looked upon as a regulator and rate 
regulation was accepted as a protection to the public. Competition be- 
tween public utility corporations led to rate wars in which each com- 
pany tried to get the advantage or destroy the other and usually resulted 
in the destruction of one of the competing corporations or a division of 
the territory between them (or) in the consolidation of such corpora- 
tions. Statutes to prevent such consolidations and to prevent the divi- 
sion of the territory have been enacted . . . and experience shows that 
there can never be competition in matters of this kind.” 





14. Mass Rev. Laws ch. 121 sec. 33, Amend. Sts. 1903 ch. 164, p. 125. 
Knowlton, C. J.: “Our statutes are founded on the assumption that to have 
two or more competing companies running lines of gas pipe and conduits for 
electric wires through the same streets would often greatly increase the nec- 
essary cost of furnishing light, as well as cause great inconvenience to the 
public and to individuals from the unnecessary digging up of the streets 
from time to time and the interference with pavements, street railway tracks, 
water pipes, and other structures. Weld v. Gas & Electric Light Commis- 
sioners (1908) 197 Mass. 556, 84 N. E. 101. 

Holmes, J.: “The legislature may think that a business like that of 
transmiting electricity through the streets of a city necessitates transaction 
of that business by a regulated monopoly and that free competition between 
as many companies and persons as may be minded to put up wires in the 
street and try their luck is impractical. Attorney General v. Walworth Light 
& Power Co. (1892) 157 Mass. 87, 31 N. E. 482. 

“Experience proved that business rivalry in the public utility field was 
bad both for the companies and the public so the policy of discouraging 
rather than encouraging competition between public service companies was 
— Spurr “Guiding Principles of Public Service Regulation” (1924) 
p31. 

15. (1914) 26 Idaho 222, 141 p. 1083. 

“That case was decided in 1837. Then ‘competition is the life of trade’ 
was accepted as a guiding maxim of economics. That maxim has long since 
been rejected so far as it applies to public utilities. Uncontrolled competition 
is now regarded as destructive of such utilities.” Baltimore & Ohio R. R 
Co. v. Road Commission of West Virginia (1927) 104 W. Va. 188. 
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Some authorities on public utility law have attempted to make 
a distinction between public utilities which are “natural monopolies” 
and those not “naturally monopolistic.” For the first class they 
advocate public regulation limiting competition while for the fast 
class they hold that public convenience and necessity does not require 
service by one or a few operators but rather that the open field is 
desirable. The line of demarcation between the so-called “natural 
monopolies” and their antithesis is not altogether clear. Perhaps 
physical characteristics of the utilities to be classified determine their 
status. If a telephone company is involved it is a “natural monopoly” 
because it must have a large and easily recognized physical plant in 
the form of pole lines and cables in the streets. A railroad would 
be a “natural monopoly” because of its right of way, rails, build- 
ings, etc. The physical plant is great and the public convenience 
and necessity will not permit of its needless duplication. However 
the adherents of the natural-unnatural division say that tug boats 
are not of the natural monopoly class. The reason supposedly is 
because no large capital outlay is represented in the fixed plant of 
a tug boat system. Following this what appears to the eye test a 
telegraph company would be classed a “natural monopoly” while a 
radio operator paralleling the telegraph company and rendering 
exactly the same kind of service would very probably be classified 
as “unnatural monopoly.” The wire company would be protected 
from competition by other telegraph companies but not from identi- 
cal competition from one or many radio companies. The radio car- 
rier would receive no protection from competition from the few or 
single telegraph companies nor from all radio operators chosing 
to enter the field. The air transport operator likewise would fail 
to receive public protection from competition because no examining 
board would be able to see a very great fixed plant. Moreover the 
railroad from which the parralleling air operator was drawing con- 
siderable business would be protected from undue rail competition 
but not from air competition. 

The fallacy behind the “natural-unnatural monopoly” theory is 
the assumption that the public has an interest in its own protection 
from the evils of duplication of facilities of public utilities when the 
facilities are composed largely of a quickly discernible fixed physical 
plant and that it has no interest in its own protection from the evils 
of duplication when the plant is not extensive, apparent, or immov- 
able. Surely the public must pay for the waste attendant on duplica- 
tion of a comparatively small one million dollar radio apparatus, just 
as much as it must pay for waste accruing from the duplication of a 
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rambling, comparatively large street railway valued at a million dol- 
lars. If the public has an interest in eliminating competitive waste 
in businesses affected with a public interest then actually it matters 
not what kind of a physical plant the business employs. 

The theory underlying the limiting of competition between pub- 
lic utilities is that competition results in duplication of investment 
which in turn is transmitted to the public in the form of higher rates. 
In order to secure to the public minimum rates and to provide a 
stabilized public service public policy has dictated monopoly or quasi- 
monopoly regulated by the state. Regulation of the respondent in- 
dustries is carried out by the regulating authority by means of the 
certificate of convenience and necessity, as well as by other forms 
of orders. 


“Although common enough in state public utility legislation, until 
the Transportation Act, 1920, amending the Interstate Commerce Act, 
this expedient (thé certificate of convenience and necessity) had ap- 
parently not been employed in the regulation of interstate commerce. 
By paragraphs 18, 19, and 20 of sec. 1 of that act Congress required 
all carriers under the jurisdiction of the act to secure such a certificate 
before extending their old lines or constructing new ones, or before 
acquiring or operating a railroad or extension; the same requirement 
was laid down before any carrier might abandon any part of its line.”!* 


The Air Commerce Act of 19267 requires no certificate of con- 
venience and necessity for operation over a federal airway but on 
the other hand specifically provides: “The Secretary of Commerce 
shall grant no exclusive right for the use of any civil airway, air- 
port, emergency landing field, or other air navigation facility under 
his jurisdiction.’”** This provision seems to state the policy of the 
federal government in the case of air navigation as directly opposed 
to its policy toward interstate railroads, and the general policy of 
the states with regard to public utilities and some other businesses 
subject to monopoly-enforcing regulation. As to air transportation 
competition is to be encouraged, while as to other regulated enter- 
prises competition is either restricted or banned in toto. The reason 





16. “Motor Carrier Regulation” supra note 7 at p. 167. 

“Certificates of convenience and necessity were required in the case of 
railroads before the necessity of providing against competition was appre- 
ciated. The commissions were supposed to grant the certificate if certain 
requirements with respect to safety of operation and sufficiency of equipment 
were complied with . . . The present commissions may refuse certificates 
if they conclude that the public convenience and necessity do not require the 
new enterprises. They may grant them if they determine that the public will 
be benefited by such action.” Spurr “Guiding Priniples of Public Service 
Regulation” p. 34. 

17. See supra note 2. 

18. Stats. at L. 568, sec. 5, d. 
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Congress made this exception to the general rule is evident, viz., its 
desire to give free rein to the development of this new industry. 
However once air transportation is securely established there is 
every reason to believe that the national legislature will reverse it- 
self and fix for air transportation the general rule applied to regu- 
lated business, the rule of controlled monopoly or quasi-monopoly. 
It is admittedly the policy of the United States to encourage aviation 
and if history can be trusted to repeat itself, it will soon become 
evident that by permitting ruinous competition between air trans- 
port companies aviation is not being encouraged but is rather being 
devitalized and stunted in growth.’® 


TV. 
REGULATING A1R TRANSPORT BY THE CERTIFICATE 


The present policy of American governments tends to restrict 
unlimited competition between public utilities.2° If the air trans- 
portation business is a public utility, it can be reasonably supposed 
that sooner or later the restrictive force of government will be exer- 
cised to limit the number of air lines and reduce to some extent com- 





19. One of the first examples of direct competition in American air 
transportation is that on the airway between San Francisco and Los Angeles, 
California. During the summer season of 1929 there were in operation over 
this route one mail, assenger and express operator and four passenger opera- 
tors,—five operators giving almost identical service. The tendency to under- 
cut each other’s rates early became manifest. During the summer season of 
1928 the one-way fare between San Francisco and Los Angeles ranged from 
$45 to $50. During the summer season of 1929 the air fare between these 
two points ranged from $22.00 to $32.50. During 1928 and 1929 some in- 
terests proposed state legislation giving the Railroad Commission of Cali- 
fornia authority to require certificates of convenience and necessity for air 
common carriers operating on fixed schedules over established routes. On 
account of the vigorous protests against such legislation on the part of some 
of the interested carriers, the proposal was dropped. The Railroad Commis- 
sion now has authority to regulate rates of “railroads and other transporta- 
tion companies” by a constitutional provision. California Constitution, art. 
12, secs. 20-22. 

Speaking of proposed federal legislation seeking to regulate motor sur- 
face transportation, Attorney-Examiner Leo J. Flynn for the Interstate Com- 
merce Commission says: ‘The public interest and national welfare are funda- 
mental in legislation affecting transportation. In the administration of regu- 
latory laws when there is conflict between public interest and private interest, 
the former is paramount and the latter must give way. Railroads have no 
more economic right to any traffic than had canals and stage coaches which 
opposed the construction of railways on the ground that they would take traf- 
fic already being carried on the canals and highways. But economically 
wasteful rivalries which marked the past should be avoided .for, in the end, 
the public must pay.” (Italics ours.) Examiners Report on Motor Trans- 
port” (Jan., 1928) 84 Railway Age 269, 274. é 

20. Thomas P. Hardman “The Changing Law of Competition in Public 
Service” W. Va. Law Quart, April, 1927, p. 219. 
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petition in this field of endeavor. If such regulation is inevitable, 
and for the sake of argument it will be assumed so, what kind of 
regulation will best serve the public, which also asks the question, 
what kind of regulation will best serve the industry for the public 
wants a strong and flourishing aeronautical industry. 

Is the air transportation business a public utility and subject 
to regulation as such? In the case of carriers, if the carrier holds 
itself out to accept for transport all comers to the limit of its facili- 
ties, then it is classified a common carrier?‘—the most easily rec- 
ognized public utility—and is subject to the most rigorous forms of 
regulation. 

Air mail operators are of course subject to regulation by the 
federal government under the constitutional authority of Congress 
to establish postoffices and post roads. As a practical matter, the 
postoffice department can, and does, regulate air mail contractors 
by the terms of the contract. The air transport operators engaged 
in interstate commerce have been regulated by the Air Commerce 
Act?* and this regulation is imposed upon the theory that they are 
engaged in an operation comprehended by the commerce clause of 
the constitution.2* However, if the business is in fact that of a 
private carrier the legislature cannot by mere declaration nor defini- 
tion transform the private carrier into a common carrier and it is 
settled law that a private carrier cannot be regulated as a public 
utility by the states, for to do so would amount to a transposition 
of the private carrier into the class of common carriers amounting 
to a violation of the Fourteenth Amendment of the United States 
Constitution as a taking of private property without due process of 
law.** Neither can the federal government by legislative fiat convert 





21. Calif. Civ. Code sec. 2168; Michigan Public Utilities Commission v. 
Duke (1925), 266 U. S. 570, 45 Supreme Court 191 (See infra note 23); 
Terminal Taxicab Company v. Kutz (1915), 241 U. S. 252; Wolff v. Indus- 
trial Court (1922), 262 U. S. 522; Gustavus H. Robinson “The Public Utility 
Concept in American Law” (1927) Harv. Law Rev. 277. ‘ 

22. See supra note 2. 

23. “The power of Congress to regulate the instrumentalities or agencies 
of transportation grows out of its power to regulate commerce and is not 
limited to commerce by a common carrier, private carrier, or by an individual 
for _ i. purpose,” Examiners Report on Motor Transport supra note 18, 
at p. ; 

24. Michigan Public Utilities Commission v. Duke supra note 20. 

The plaintiff was engaged in the operation of motor trucks between De- 
troit, Michigan, and Toledo, Ohio. He had three contracts to haul automo- 
bile bodies between the two cities. He did not accept any other shipments 
from any other shippers, confining his business entirely to that derived from 
the three contracts. The Michigan statute sought to define such an operator 
a common carrier and to subject him to the authority of the Michigan 
Public Utilities Commission. The United States Supreme Court held the act 
void. Butler, J.: “Plaintiff is a private carrier . . . He does not undertake 
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a private carrier into a common carrier without violating the due 
process clause of the Fifth Amendment.?® 

It follows that an air line operating in interstate commerce, 
if it restricts its business to that of a private carrier, may not be 





to carry for the public and does not devote his property to any public use. 
(The Act) would make him a common carrier and subject him to all the duties 
and burdens of that calling and would require him to furnihs bond for (that 
purpose) . . . It is beyond the power of the state by legislative fiat to convert 
property used exclusively in the business of a private carrier into a public 
utility, or to make the owner a public carrier, for that would be taking prop- 
erty for the public use without just compensation, which no state can do con- 
sistently with the due process clause of the Fourteenth Amendment.” 

In Frost v. R. R. Commission (1926) 271 U. S. 583, 46 Sup. Ct. 605, 610, 
the Supreme Court of the United States reversed the holding of the Supreme 
Court of California. The State court had held that all of the conditions prece- 
dent to operation imposed upon common carriers might also be imposed upon 
private carriers. Such an imposition was held by the court of last resort 
to be merely one way of converting private carriers into public utilities. 

In “Motor Carrier Regulation” supra note 7, at pp. 176, 177, 178, the 
authors point out that although the decisions in the Duke and Frost cases 
prohibit the states from imposing all of the regulations of public utilities upon 
private carriers, still there is no holding that a requirement of a certificate of 
convenience and necessity for a private carrier would of itself amount to a 
conversion of a private carrier into a common carrier. It is argued that if a 
certificate of convenience and necessity were required of private carriers in 
order that the highways might be kept clear of irresponsible machines and 
drivers, such a requirement would be a valid exercise of the state police.power 
and could not do violence to the Fourteenth Amendment. However if the rea- 
son for the imposition of certification were to protect established common 
carriers in their business, to guard them from unregulated competition, it is 
to be doubted that such regulation would be sustained. The state can go far 
in protecting the public’s safety and health but when it seeks to impose regu- 
lation upon a business purely to protect another business, or the public, from 
competitive evils its regulatory authority is definitely limited and it must 
confine its prohibitions to businesses quasi-public in nature or at least affected 
with a public interest. Private carriers are not of this group. See also Wash- 
ington v. Kuykendall (1927) 275 U. S. 207, 48 Sup. Ct. 41; and Haynes v. 
MacFarlane (1929) 78 Cal. Dec. 92, 279 Pac. 436. 

25. In the Pipe Line cases (1914) 234 U. S. 548, 34 Sup. Ct. 956, 58 L. 
Ed. 1459, esp. U. S. v. Uncle Sam Oil Co., the oil company had a refinery in 
Kansas and oil wells in Oklahoma with a pipe line connecting the two which 
it used to the exclusion of all others. Holmes, J.: “By act of Congress of 
June 29, 1906, c.3591, 34 St. at L. 584, the Act to Regulate Commerce was 
amended so that the first section reads in part as follows: ‘That the provi- 
sions of this act shall apply to any corporation or any person engaged in the 
transportation of oil or other commodities except water and except natural or 
artificial gas by means of pipe lines or partly by pipe lines and partly by 
railroad, or partly by pipe lines and partly by water, who shall be considered 
and held to be common carriers within the meaning and purpose of this act.’ 
Thereafter the Interstate Commerce Commission issued an order requiring 
the appellees . . . being parties in control of pipe lines, to file with the Com- 
mission schedules. of their rates and charges for the transportation of oil.” 
The court, speaking through the same Justice, held: “The control of Con- 
gress over commerce among the states cannot be made a means of exercising 
powers not intrusted to it by the Constitution . . . It would be a perversion 
of language considering the sense in which it is used in the statute, to say 
that a man was engaged in the transportation of water whenever he pumped 
a pail of water from his well to his house. So as to oil. When, as in this 
case, a company is simply drawing oil from its own wells across a state line 
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regulated to the extent of a common carrier. There is, however, 
some reason to believe that an utility which is strictly speaking non- 
public may be regulated*® by a certificate similar to one of conven- 
ence and necessity. For example, a bank commissioner may pro- 





to its own refinery for its own use and that is all, we do not regard it as 
falling within the description of the act, the transportation being merely an 
incident to its use at the end.” The Chief Justice in a concurring opinion 
states his views on the subject as follows: “The view which leads the court 
to exclude (the Uncle Sam Oil Company from the operation of the act) is 
that the company was not engaged in transportation under the statute, a 
conclusion to which I do not assent. It seems to me that the business carried 
on is transportation in interstate commerce within the statute. But despite 
this, I think the company is not embraced by the statute because it would be 
impossible to make the statute applicable to it without violating the due process 
clause of the Fifth Amendment, since to apply it would amount to a taking 
of the property of the company without compensation.” 

In the Tap Line cases (1914) 234 U. S. 1, 58 L. Ed. 1185, the question 
of the right of the federal government to regulate certain railroads was 
raised. The test laid down by the Supreme Court was: Are the roads com- 
mon carriers? If so, regulation was proper; otherwise not. 

In U. S. v. Union Stock Yards (1912) 226 U. S. 286, the Chicago Union 
Stockyards were held subject to regulation because they were a part of a 
system of common carriers. 

In Wolff Packing Co. v. Court of Industrial Relations (1923) 262 U. S. 
522, 43 Sup. Ct. 630, 67 L. Ed. 756, the Supreme Court speaking through 
Mr. Chief Justice Taft laid down the general rule: “The mere declaration by 
a legislature that a business is affected with a public interest is not conclusive 
of the question whether its attempted regulation is justified.” 

In cases cited in supra note 23 and in other cases, the U. S. Supreme 
Court has held that states are limited by the Fourteenth Amednment from 
converting a private carrier into a common carrier and as the Fifth Amend- 
ment is a similar restriction on the federal government as to due process of 
law, it is only logical to assume that a similar limitation will be held to con- 
trol Congress whenever a test case arises. 

Attorney-Examiner Flynn introduces the interesting term “contract car- 
riers” as a companion of common carriers and private carriers in his very 
able report to the Interstate Commerce Commission on Motor Transport Reg- 
ulation, “Examiner’s Report on Motor Transport” supra note 18, p. 271. 

26. “Congress has the power to regulate interstate commerce by private 
carrier or contract carrier:” “Examiner’s Report on Motor Transport” supra 
note 18 p. 276 and see supra note 22 as the basis for this statement. The point 
may be conceded that Congress has this power but the extent of the power 
is not unlimited. As to the varying degrees of regulation which are permis- 
sible, see Wolff Packing Co. v. Court of Industrial Relations supra note 22; 
Tyson v. Banton (1926) 273 U. S. 431, and comment thereon in Maurice 
Finkelstein, “From Munn vy. Illinois to Tyson vy. Banton” (1927) 27 Col. L. 
Rev. 769. In the recent case of Liggett v. Baldridge (1928) 49 Sup. Ct. 57, the 
United States Supreme Court held that a statute of Pennsylvania requiring 
ownership in pharmacies not already established to be vested in licensed phar- 
macists was void as an unwarranted invasion of property rights guaranteed by 
the Fourteenth Amendment. Holmes and Brandeis, J. J., mildly dissented. 

A state statute regulating the price of gasoline is invalid. Williams v. 
—* Oil Co. (1928) 49 Sup. Ct. 115: Fairmount v. Minnesota (1926) 

74 

In Ribnik v. McBride (1928) 277 U. S. 350, a majority held that legisla- 
tion of the state of New Jersey providing for regulation of fees to be charged 
by employment agencies unconstitutional. An employment agent was held 
to be a broker and as in the case of Tyson v. Banton (1926) 273 U. S. 43, the 
court had held a ticket broker exempt from rate regulation, the same rule 
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hibit the opening of a bank by withholding his approval if he be- 
lieves the public convenience and advantage will not be served by 
such opening.?”. The business of banking may be distinguished from 
that of private carrier as to its public aspects, however, for banking 
affects the business structure of the whole community*® while that 
of private carrier does not of necessity have such effect. 

If a community should become so dependent upon the opera- 
tions of a private carrier that irregular operations or abandonment 
of its services would work serious harm on the public welfare, it 
might be held that the carrier was so affected with a public interest 
as to be subject to some kind of regulation, at least as to sufficiency 
of service. Such a carrier would be put to it to maintain that its 
character was “private” rather than public, however. The regulation 
of insurance companies”® and grain elevators,®°° while not public 
utilities in the strict sense, has received judicial sanction. 

There is no case to be found holding that a carrier otherwise 
private becomes public or a common carrier by operating under a 
contract with the United States government to carry the mails. In 
fact in A. T. & S. F. Ry. v. United States* it is held that a carrier 
of mails is not, as such, a common carrier but is “an agency of the 
government.” 

In view of Michigan Public Utilities Commission v. Duke** and 
Hissem v. Guran*® it may easily be held that an air mail contractor 





was applied here. In his dissent Mr. Justice Stone laid down his idea of the 
true test of a “business affected with a public interest,” page 360: “Such 
regulation is within a state’s power whenever any combination of circumstances 
seriously curtails the regulative force of competition so that buyers or sellers 
are placed at such a disadvantage in the bargaining struggle that a legislature 
might reasonably anticipate serious consequences to the community as a 
whole.” Holmes and Brandeis, J. J., concur in this dissent. 

27. Bank of Italy v. Johnson (1927) 200 Cal. 1, 251 Pac. 784. 

28. “The business of banking is a proper subject of regulation under 
the police power of the state because of its nature and the relation it bears 
to the fiscal affairs of the people and the revenues of the state and the police 
power of a state extends even to the prohibiting of engaging in the business of 
banking except upon such conditions as the state may prescribe.” Noble State 
Bank v. Haskell (1911) 219 U. S. 104, 31 Sup. Ct. 186, 55 L. Ed. 112; 7 
Corpus Juris 480, 

29. In Merchants Mutual Liability Insurance Co. v. Smart (1925) 267 
U. S. 126, 69 L. Ed. 538, it was held that a state could regulate insurance 
companies at least so far as to prevent them from committing wrongs or 
injustices in the exercise of their corporate functions. See also German Alli- 
ance Insurance Co. v. Kansas, 323 U. S. 89 and comment thereon in Tyson v. 
Banton, supra note 25. 

30. Munn v. Illinois (1876) 94 U. S. 113, 24 L. Ed. EE; Budd v. New 
York (1892) 143 U. S. 517; Brass v. N. Dakota (1894) 153 U. S. 391 

31. (1911) 225 U. S. 640, 649. 

32. See supra note 23. 

33. Hissem v. Guran (1925) 112 Ohio St. 59, 146 N. E. 808. An Ohio 
statute defined as common carriers all operators of motor vehicles using public 
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confining his activities entirely to carrying the mails is a private 
carrier. Such an operator would carry for one party only and could 
in no way meet the test of a common carrier; viz., one holding him- 
self out to carry for all comers to the extent of his capacity. Once 
established as a common carrier, the operator’s obligations are far 
reaching. Earnings above a fixed rate of return may be impounded 
by the government.** Once the obligation to serve all is incurred, 
it is not to be given up at will but the service entered into may be 
restricted, extended, or abolished by the state. Air mail contractors 
who have not already subjected themselves to comprehensive regula- 
tion may well consider if it would not be to their advantage to limit 
their business to flying the mails under their government contracts, 
thereby laying the foundation of a classification as a private carrier, 
which, in turn, would secure for them the probabilities of minimum 
regulation. Engaging in general freight, express or passenger busi- 
ness apart from, or in conjunction with, mail carrying will constitute 
the carrier a public utility if passengers and goods are accepted in- 
discriminately. Operation under a contract with an express company 
would undoubtedly be taken by the courts as evidence of a service 
similar to that rendered where only a mail contract was employed. 


Assuming that most air transport operators have already com- 
mitted themselves to common carriage, what type of regulation by 


means of the certificate should be imposed? As the policy of the 
government appears to discourage competition between public utili- 
ties, the first step might be taken in the direction of limiting or pro- 
hibiting the direct paralleling of air lines.** To date there is no 





highways who transported persons or property or both as a business. The 
defendants were regular operators of motor trucks over certain routes, carry- 
ing dairy products destined to certain dairies, consigned by regular shippers. 
These operations were based on certain contracts with the dairy companies 
and no other business was handled. The operators did not hold themselves out 
to haul for all comers. The court held the operators were private carriers 
and that they could not be regulated by the state as common carriers. 

34. “Control of a business ‘affected with a public use’ may include. . 
control by ‘recapturing’ excess earnings.” Robert Hale ‘“Non-cost Standards 
in Rate-making” 36 Yale Law Jour. 66; Dayton-Goosecreek Ry. Co. v. United 
States (1923) 263 U. S. 456, 44 Sup. Ct. 169. 

35. The legislature of a jurisdiction has the authority necessary to re- 
strict competition between corporations clothed with rights, powers and 
franchises to serve the public. Sullivan, J.: “All property is held subject to 
the power of the state to regulate or control its use in order to secure the 
general safety, health and public welfare of the people. There is nothing in 
the constitution (of Idaho) that prohibits the legislature from enacting laws 
prohibiting competition between public utility corporations.” Idaho Power 
& Light Co. v. Blomquist, see supra note 14. . . . the power of the -. 
islature to regulate the services of public utilities may be exercised through 
a commission, although the constitution is silent on the subject.” People v. 
Colorado Title & Trust Co. (1918) 178 Pac. (Colo.) 6, P. U. R. 1918 A 546. 
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federal legislation limiting competition between air carriers by cer- 
tification or by any other means.** There is no authority for a 
regulatory commission to regulate beyond the expressed provisions 
of statute.*” The federal rule is enunciated with regard to the scope 
of the power of the Interstate Commerce Commission. That body 
has no right to control any enterprise not expressly, and constitution- 
ally, placed under its administration by statute. And in controlling 
such designated callings its regulation must be strictly in accordance 
with the provisions of the statute.** 

The interests of the air transport owners would be adequately 
protected, and no doubt enhanced, by the enactment of a statute 
giving the federal government, through some administrative body, 
authority to issue to some common carrier interstate airline a cer- 
tificate of convenience and necessity for exclusive operation over 
a given route. If the statute were carefully framed the regulatory 
power could not legally extend its control in any other manner over 
the certified (or non-certified) concerns. With this protection the 
established and governmentally-protected lines would be permitted 
to develop freely without ruinous inroads being made upon their 
resources by uncontrolled competitors, which unhappy condition may 
be expected if the present policy of laissez-faire is continued. 


It may be said confidently that the public interest demands 
regulation of air transportation seeking to eliminate wasteful com- 





36. See supra note 17. 

Recently several states have exercised regulatory powers over common 
carriers by air, among which are Nevada, Arizona, and Pennsylvania. The 
California Railroad Commission has authority to regulate rates of air trans- 
port common carriers by constitutional grant. California Constitution art. 12, 
secs. 20, 22. The Illinois Commerce Commision Act gives that body authority 
to regulate operators of “property used for or in connection with the trans- 
portation of persons or property.” Commerce Commission Act of June 29, 
1921. See D. E. Lilientahl and I. S. Rosenbaum “Motor Carrier Regulation 
in Ilinois” 22 Illinois Law Review 47, 52. 

37. “Guiding Principles of Public Service Regulation” supra note 13, at 
pp. 17, 18: “If a commission is given jurisdiction over common carriers, this 
does not mean it may regulate all common law carriers but only those lines 
of business (constitutionally) designated common carriers in the statute creat- 
ing the commission.” 

38. In American Sugar Refining Co. v. Delaware, etc., R. R. Co. (1913) 
207 Fed. 733, the court said: “So far as carriers are subjected by the (Inter- 
state Commerce) Act to the administrative authority of the (Interstate Com- 
merce) Commission which it establishes, that authorit ymust be strictly. pur- 
sued. In other words, acts of the Commission in exercise of its administrative 
functions must in order to be effective, be strictly (in accordance with) those 
provisions and requirements of the act by which its authority is prescribed 
and defined.” Acc.: Hoover v. D. R. & G. W. R. R. Ling 17 Fed. (2d) 
881; N. Y. C. R. R. v. United States Pia; 13 Fed. oo 7 , reversed on 
other grounds in U. S. v. N. Y. C. R. R. (1926) 272 U. S. 4 
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petition. Speaking of the similar subject of regulating motor sur- 
face transport Attorney-Examiner Flynn says :°° 


“It is not a question of whether any particular transportation 
agency shall prevail or be given advantage. Ruthless, inexorable 
economic laws will eventually determine that, no matter what at- 
tempts may be made to impede or interfere with natural progress. 
The readjustment or readaptation of transportation facilities 
should be made with the least possible economic waste. Regula- 
tory legislation and administration should have the single purpose of 
improving transportation.” 


The Interstate Commerce Commission is undoubtedly in as 
good a position as any arm of the government to administer con- 
trol over interstate airlines. However, there is nothing to prevent 
the lodgment of this authority in any other federal agency. 





39. “Examiner’s Report on Motor Transport” supra note 18, at p. 276. 

The Attorney-Examiner closes his consideration with the following gen- 
eralization: “There should be a wise and farsighted coordination of all ex- 
isting transportation agencies—land, water, and air. The nation’s transporta- 
tion machine must be kept at its highest efficiency so as to advance the 
prosperity of the country and promote the happiness and welfare of its citi- 
zens in peace, and in order that it may be prepared to respond as a tremendous 
factor in the national defense in time of war.” 
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The Journal of Air Law prints matter it considers worthy of publication. 
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EDITORIALS 
THE VALUE OF AN AIR LAW INSTITUTE 


What service can an Air Law Institute renden? 

1. In the course of legal history, new economic and social ac- 
tivities have from time to time found the Law not prepared with 
developed rules to fit patly the new needs for definition of rights. 
And naturally so, for Law is based on Experience. 

At such times there has usually—and unavoidably—been a long 


period of fumbling. 
Here are some instances: 








92 THE JOURNAL OF AIR LAW 


When the copious literary activity of the early 1700’s sprang 
into life in England, and the era of Dryden, Addison, Pope, John- 
son, Swift, and Goldsmith arrived, the importance of recognizing 
and defining literary property became gradually apparent. But more 
than sixty years passed (between the elementary statute of 1710 
and the House of Lords’ decision in 1774) before the final definition 
of rights was made by the courts. 

When commercial activities created the moral and business need 
for recognizing property in trade marks and trade names, more than 
two centuries elapsed between the earliest judicial rulings in Eng- 
land and the final comprehensive statute in 1876. 

When gold was discovered in California in 1848, the inherited 
common law contained no rules for defining the numerous detailed 
relations of the parties in mining operations. On the basis of cus- 
toms gradually established by self-help and the strong arm, it took 
a generation for the courts to work out the legal rules. 

And when placer-mining developed new uses for stream-water, 
and later when the arid regions called for artificial irrigation, the 
old simple rules for water-rights proved inadequate, and nearly two 
generations elapsed before the final formulation of new rules. 

Courts and legislatures, between them, ultimately solved these 
problems. But the transition periods were long; and in the interim 
there was much fumbling, while the law was being adjusted to the 
equities of experience. 

2. Again, today, we are confronted with a new, and this time 
a vaster, field for the definition of legal rights—Rights in the Air. 
Again we are faced with the prospect of a long period of fumbling 
and error. 

Can that period be avoided? And if not avoided, can it not at 
least be minimized? This time, we have the teachings of history, 
which urge us to control the situation at the start. 

3. The conditions for success, we believe, are, first, an early 
exchange of experiences; and, secondly, a central organ for that ex- 
change of experiences. 

Such is the service which the Air Law Institute and the Air 
Law Journal aim to render, viz., to furnish a clearing-house for ex- 
periences. 

The field, of course, is so vast, the experiences are so varied and 
local, and the interests involved are so powerful, that no one place or 
body of men can expect to become the only medium of expression. 
But at any rate much fumbling can be avoided, and the era of settle- 
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ment can be brought to pass more speedily, if such a service is made 
available. 
What is needed is codperation from all quarters. The Journal 
hopes to receive it. 
Joun H. Wicmore. 
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The bibliography prepared by Dr. Rudolph Hirschberg and 
published in the June number of the Southern California Law Re- 
view clearly shows the need for a Journal of Air Law. A multitude 
of extremely valuable articles has been written in the English lan- 
guage and these appear in almost as many periodicals. The lawyer 
wha would consult them must collect a large library at considerable 
expense to himself. With the increasing number of articles, the task 
of making them available becomes a real burden. France has its 
Droit Aérien, Germany its Zeitschrift fiir das gesamte Luftrecht, 
and Italy its Il Diritto Aeronautico. The United States has had no 
such publication devoted to air law. 

The Air Law Institute saw the need for such a publication and, 
in the late summer of 1929, publicly announced in 30,000 bulletins 
sent to lawyers and other interested persons, its intention to pub- 
lish such a Journal. This issue introduces the JouRNAL oF Air Law 
as one devoted to the various interests of air law—aeronautical law, 
air property law, and radio law. Its pages are open to those who 
have something to contribute to the important and tremendous de- 
velopment of this field of law. 

The problems of aii law are not essentially local. They are 
national and international. Representative viewpoints are essential. 
Hence, the Air Law Institute has invited a few leading law schools 
in some of the most important aviation centers to join in the pub- 
lication of the Journal. The Law Schools of Northwestern Uni- 
versity, University of Southern California, and Washington Uni- 
versity of St. Louis, have accepted that invitation and will make pos- 
sible a joint product of high standard. Other institutions will con- 
tinue their development in the field of air law and will offer their 
assistance. With lawyers, law teachers, and students contributing 
their efforts, this Journal will be able to state and discuss every 
problem of local, national, and international importance pertaining to 


air law. There is need for such a service. 
Frep D. Face, Jr. 
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CONVENTION 
RELATING TO THE REGULATION OF AERIAL 
NAVIGATION 
Dated 13th October, 1919 
as affected by 
Protocol of June 15, 1929 


The International Commission of Air Navigation has, 
during the course of its 16th session, meeting in Paris with 
M. Pierre-Etienne Flandin presiding, assisted by M. Albert 
Roper, General Secretary, approved, in its meeting of June 
15, 1929, in accordance with the provision of Article 34 of 
the Convention concerning regulation of air navigation, the 
modifications in Articles 3, 5, 7, 15, 34, 37, 41 and 42 and 
in the final clauses of the aforementioned Convention. 


Ch, 1. 


GENERAL PRINCIPLES 


Article 1. The High contracting Parties recognize that every 
Power has complete and exclusive sovereignty over the air space 
above its territory. 

For the purpose of the present Convention the territory of a 
State shall be understood as including the national territory; both 
that of the mother country and of the colonies, and the territorial 
waters adjacent thereto. 


Article 2. Each contracting State undertakes in time of peace 
to accord freedom of innocent passage above its territory to the 
aircraft of the other contracting States, provided that the conditions 
laid down in the present Convention are observed. 

Regulations made by a contracting State as to the admission 
over its territory of the aircraft of the other contracting States shall 
be applied without distinction of nationality. 


*Article 3. Each contracting State is entitled for military 
reasons or in the interest of public safety to prohibit the aircraft 
of the other contracting States, under the penalties provided by 
its legislation and subject to no distinction being made in this 
respect between its private aircraft and those of the other con- 
tracting States, from flying over certain areas of its territory. 





*Note: The amendments made in the Protocol appear in bold face type. 
Wherever the original text has been supplanted, it appears just following the 
provision now in force. 


[94] 
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Each contracting State may, as an exceptional measure and 
in the interest of public safety, authorize flight over the said 
areas by its national aircraft. 

The position and extent of the prohibited areas be previously 
published and notified, as well as the exceptional authorizations 
issued under the last preceding paragraph, to all the other con- 
tracting States as well as to the International Commission for 
Air Navigation. 

Each contracting State reserves also the right in exceptional 
circumstances in time of peace and with immediate effect tem- 
porarily to limit or prohibit flight over its territory or over part 
of its territory on condition that such limitation or prohibition 
shall be applicable without distinction of nationality to the air- 
craft of all the other States. 

Such decision shall be published, notified to all the con- 
tracting States and communicated to the International Com- 
mission for Air Navigation. 


Article 3. (Before amendment.) Each contracting State is en- 
titled for military reasons or in the interest of public safety to pro- 
hibit the aircraft of the other contracting States, under the penalties 
provided by its legislation and subject to no distinction being made 
in this respect between its private aircraft and those of the other 
contracting States, from flying over certain areas of its territory. 

In that case the locality and the extent of the prohibited areas 


shall be published and notified beforehand to the other contracting 
States. 


Article 4. Every aircraft which finds itself above a prohibited 
area shall, as soon as aware of the fact, give the signal of distress 
provided in Paragraph 17 of Annex D and land as soon as possible 
outside the prohibited area at one of the nearest aerodromes of the 
State unlawfully flown over. 


Article 5. (Originally presented as the first article in Ch. II.) 


Each contracting State is entitled to conclude special con- 
ventions with non-contracting States. 

The stipulations of such special conventions shall not in- 
fringe the rights of the contracting parties to the present Con- 
vention. ee 

Such special conventions in so far as may be consistent with 
their objects shall not be contradictory to the general principles 
of the present convention. 

They shall be communicated to the International Commission 
for Air Navigation which will notify them to the other contract- 
ing States. 


Article 5. (Before amendment.) No contracting State shall, 
except by a special and temporary authorization, permit the flight 
above its territory of an aircraft which does not possess the nation- 
ality of a contracting State unless it has concluded a special con- 
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vention with the State in which the aircraft is registered. The stipu- 
lations of such special convention must not infringe the rights of 
the contracting Parties to the present Convention and must conform 
to the rules laid down by the said Convention and its Annexes. Such 
special convention shall be communicated to the Internatonal Com- 
mission for Air Navigation which will bring it to the knowledge of 
the other contracting States. 


Ch. II. 
NATIONALITY OF AIRCRAFT 


Article 6. Aircraft possess the nationality of the State on the 
register of which they are entered, in accordance with the provisions 
of Section I (c) of Annex A. 


Article 7. The registration of aircraft referred to in the last 
preceding Article shall be made in accordance with the laws and 
special provisions of each contracting State. 


Article 7. (Before amendment.) No aircraft shall be entered 
on the register of one of the contracting States unless it belongs 
wholly to nationals of such State. 

No incorporated company can be registered as the owner of an 
aircraft unless it possess the nationality of the State in which the 
aircraft is registered, unless the President or chairman of the Com- 
pany and at least two-thirds of the directors possess such nationality, 
and unless the company fulfills all other conditions which may be 
prescribed by the laws of the said State. 


Article 8. An aircraft cannot be validly registered in more than 
one State. 


Article 9. The contracting States shall exchange every month 
among themselves and transmit to the International Commission for 
Air Navigation referred to in article 34 copies of registrations and 
of cancellations of registrations which shall have been entered on 
their official registers during the preceding month. 


Article 10. All aircraft engaged in international navigation shall 
bear their nationality and registration marks as well as the name 
and residence of the owner in accordance with Annex A. 


Ch. III. 


CERTIFICATES OF AIRWORTHINESS AND COMPETENCY 


Article 11. Every aircraft engaged in international navigation 
shall, in accordance with the conditions laid down in Annex B, be 
provided with a certificate of airworthiness issued or rendered valid 
by the State whose nationality it possesses. 


Article 12. The commanding officer, pilots, engineers ahd other 
members of the operating crew of every aircraft shall, in accordance 
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with the conditions laid down in Annex E, be provided with certifi- 
cates of competency and licenses issued or rendered valid by the 
State whose nationality the aircraft possesses. 


Article 13. Certificates of airworthiness and of competency 
and licenses issued or rendered valid by the State whose nationality 
the aircraft possesses, in accordance with the regulations established 
by Annex B and Annex E and hereafter by the International Com- 
a for Air Navigation, shall be recognized as valid by the other 

tates. 

Each State has the right to refuse to recognize for the purpose 
of flights within the limits of and above its own territory certificates 
of competency and licenses granted to one of its nationals by another 
contracting State. 


Article 14. No wireless apparatus shall be carried without a 
special license issued by the State whose nationality the aircraft 
possesses. Such apparatus shall not be used except by members of 
the crew provided with a special license for the purpose. 

Every aircraft used in public transport and capable of carrying 
ten or more persons shall be equipped with sending and receiving 
wireless apparatus when the methods of employing such apparatus 
shall have been determined by the International Commission for Air 
Navigation. 

This Commission may later extend the obligation of carrying 
wireless apparatus to all other classes of aircraft in the conditions 
and according to the methods which it may determine. 


Ch. IV. 
ADMISSION TO AiR NAVIGATION ABOVE FOREIGN TERRITORY 


Article 15. Every aircraft of a contracting State has the right 
to cross the air space of another State without landing. In this case 
it shall follow the route fixed by the State over which the flight takes 
place. However, for reasons of general security it will be obliged 
to land if ordered to do so by means of the signals provided in An- 
nex D. 

No aircraft of a contracting State capable of being flown 
without a pilot shall, except by special authorization, fly without 
a pilot over the territory of another contracting State. 

Every aircraft which passes from one State into another shall, 
if the regulations of the latter State require it, land in one of the 
aerodromes fixed by the latter. Notification of these aerodromes 
shall be given by the contracting States to the International Com- 
mission for Air Navigation and by it transmitted to all the contract- 
ing States. 

Every contracting State may make conditional on its prior 
authorization the establishment of international airways and the 
creation and operation of regular international air navigation 
lines, with or without landing, on its territory. 
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Article 15. (Paragraph 3 before amendment by Paragraph 4 
of Article 15.) 

The establishment of international airways shall be subject to 
the consent of the States flown over. 


Article 16. Each contracting State shall have the right to estab- 
lish reservations and restrictions in favor of its national aircraft in 
connection with the carriage of persons and goods for hire between 
two points on its territory. 

Such reservations and restrictions shall be immediately pub- 
lished, and shall be communicated to the International Commission 
for Air Navigation, which shall notify them to the other contracting 
States. 


Article 17. The aircraft of a contracting State which establishes 
reservations and restrictions in accordance with Article 16, may be 
subjected to the same reservations and restrictions in any other con- 
tracting State, even though the latter State does not impose the res- 
ervations and restrictions on other foreign aircraft. 


Article 18. Every aircraft passing through the territory of a 
contracting State, including landing and stoppages reasonably nec- 
essary for the purpose of such transit, shall be exempt from any 
seizure on the ground of infringement of patent, design or model, 
subject to the deposit of security the amount of which in default of 
amicable agreement shall be fixed with the least possible delay by 
the competent authority of the place of seizure. 


Ch. V. 


RuLES TO BE OBSERVED ON DEPARTURE WHEN UNDER Way 
AND ON LANDING 


Article 19. Every aircraft engaged in international navigation 
shall be provided with: 

(a) A certificate of registration in accordance with Annex A; 

(b) A certificate of airworthiness in accordance with Annex 


(c) Certificates and licenses of the commanding officer, pilots 
and crew in accordance with Annex E; 

(d) If it carries passengers, a list of their names; 

(e) If it carries freight, bills of lading and manifest; 

(f) Log books in accordance with Annex C; 

(g) If equipped with wireless, the special license prescribed 
by Article 14. 


Article 20. The log book shall be kept for two years after the 
last entry. 


Article 21. Upon the departure or landing of an aircraft, the 
authorities of the country shall have, in all cases, the right to visit 
the aircraft and to verify all the documents with which it must be 
provided. 
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Article 22. Aircraft of the contracting States shall be entitled 
to the same measures of assistance for landing, particularly in case 
of distress, as national aircraft. 


Article 23. With regard to the salvage of aircraft wrecked at 
sea the principles of maritime law will apply, in the absence of 
any agreement to the contrary. 


Article 24. Every aerodrome in a contracting State, which upon 
payment of charges is open to public use by its national aircraft, 
shall likewise be open to the aircraft of all the other contracting 
States. 

In every such aerodrome there shall be a single tariff of charges 
for landing and length of stay applicable alike to national and for- 
eign aircraft. 


Article 25. Each contracting State undertakes to adopt meas- 
ures to ensure that every aircraft flying above the limits of its terri- 
tory and that every aircraft wherever it may be, carrying its na- 
tionality mark, shall comply with the regulations contained in An- 
nex D. 

Each of the contracting States undertakes to ensure the prose- 
cution and punishment of all persons contravening these regulations. 


Ch. VI. 
PROHIBITED TRANSPORT 


Article 26. The carriage by aircraft of explosives and of arms 
and munitions of war is forbidden in international navigation. No 
foreign aircraft shall be permitted to carry such articles between 
any two points in the same contracting State. 


Article 27. Each State may, in aerial navigation, prohibit or 
regulate the carriage or use of photographic apparatus. Any such 
regulations shall be at once notified to the International Commission 
for Air Navigation, which shall communicate this information to 
the other Contracting States. 


Article 28. As a measure of public safety, the carriage of ob- 
jects other than those mentioned in articles 26 and 27 may be sub- 
jected to restrictions by any contracting State. Any such regulations 
shall be at once notified to the International Commission for Air 
Navigation, which shall communicate this information to the other 
contracting States. 


Article 29. All restrictions mentioned in Article 28 shall be 
applied equally to national and foreign aircraft. 


Ch, VII. 


StaTE AIRCRAFT a 


Article 30. The following shall be deemed to be State aircrasi: 
(a) Military aircraft. ; 
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(b) Aircraft exclusively employed in State service, such as 
posts, customs, police. 
Every other aircraft shall be deemed to be a private aircraft. 
All State aircraft other than military, customs and police air- 
craft shall be treated as private aircraft and as such shall be subject 
to all the provisions of the present Convention. 









Article 31. Every aircraft commanded by a person in military 
service detailed for the purpose shall be deemed to be a military 
aircraft. 


Article 32. No military aircraft of a contracting State shall 
fly over the territory of another contracting State nor land thereon 
without special authorization. In case of such authorization the 
military aircraft shall enjoy, in principle, in the absence of special 
stipulation the privileges which are customarily accorded to foreign 
ships of war. 

A military aircraft which is forced to land or which is requested 
or summoned to land shall by reason thereof acquire no right to the 
privileges referred to in the above paragraph. 




















Article 33. Special arrangements between the States concerned 
will determine in what cases police and customs aircraft may be au- 
thorized to cross the frontier. They shall in no case be entitled to 
the privileges referred to in Article 32. 







Ch. VIII. 


INTERNATIONAL COMMISSION FOR AiR NAVIGATION 










Article 34. There shall be instituted, under the name of In- 
ternational Commission for Air Navigation, a permanent Inter- 
national Commission placed under the direction of the League of 
Nations. 

Each contracting State may have not more than two repre- 
sentatives on the Commission. 

Each State represented on the Commission (Great Britain, the 
British Dominions and India counting for this purpose as one State) 
shall have one vote. 

The International Commission for Air Navigation shall deter- 
mine the rules of its own procedure and the place of its permanent 
seat, but it shall be free to meet in such places as it may deem con- 
venient. Its first meeting shall take place in Paris. This meeting 
shall be convened by the French Government, as soon as a majority 
of the signatory States shall have notified to it their ratification of 
the present Convention. 

The duties of this Commission shall be: 

P (a) To receive proposals from or to make proposals to any 
ot-the contracting States for the modification or amendment of the 
provisions of the present Convention, and to notify changes adopted ; 
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(b) To carry out the duties imposed upon it by the present 
Article and by Articles 9, 13, 14, 15, 16, 27, 28, 36, and 37 of the 
present Convention ; 

(c) To amend the provisions of the Annexes A-G; 

(d) To collect and communicate to the contracting States in- 
formation of every kind concerning international air navigation ; 

(e) To collect and communicate to the contracting States all 
information relating to wireless telegraphy, meteorology and medical 
science which may be of interest to air navigation; 

(f) To ensure the publication of maps for air navigation in 
accordance with the provisions of Annex F; 

(g) To give its opinion on questions which the States may 
submit for examination. 

Any modification of the provisions of any one of the An- 
nexes may be made by the International Commission for Air 
Navigation when such modification shall have been approved by 
three-fourths of the total votes of the States represented at the 
Session and two-thirds of the total possible votes which could 
be cast if all the states were represented. Such modification shall 
become effective from the time when it shall have been notified 
by the International Commission for Air Navigation to all the 
contracting States. 

Any proposed modification of the Articles of the present Con- 
vention shall be examined by the International Commission for Air 
Navigation, whether it originates with one of the contracting States 
or with the Commission itself. No such modification shall be pro- 
posed for adoption by the contracting States, unless it shall have 
been approved by at least two-thirds of the total possible votes. 

All such modifications of the Articles of the Convention (but 
not of the provisions of the Annexes) must be formally adopted by 
the contracting States before they become effective. 

The expenses of the International Commission for Air Navi- 
gation shall be borne by the contracting States in the proportion 
fixed by the said Commission. 

The expenses occasioned by the sending of technical delega- 
tions will be borne by their respective States. 


Article 34. (Paragraph 1 before amended by Paragraph 1 of 
Article 34.) 

There shall be instituted, under the name: of the International 
Commission for Air Navigation, a permanent Commission placed 
under the direction of the League of Nations and composed of: 

(Paragraphs 2, 3, and 4 before amended by Paragraph 2 of 
Article 34.) 

Two Representatives of each of the following States: The 
United States of America, France, Italy and Japan; 

One Representative of Great Britain and one each of the British 
Dominions and of India; 

One Representative of each of the other contracting States. 

(Paragraph 8 before amended by Paragraph 6 of Article 34.) 
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Any modification of the provisions of any one of the Annexes 
may be made by the International Commission for Air Navigation 
when such modification shall have been approved by three-fourths of 
the total possible votes which could be cast if all the States were 
represented: this majority must, moreover, include at least three 
of the five following States: the United States of America, the 
British Empire, France, Italy, Japan. (Rest of this paragraph same 
as paragraph 6 of Article 34 above.) 

(Paragraph 11 before amended by Paragraph 9 of Article 34.) 

The expenses of organization and operation of the International 
Commission for Air Navigation shall be borne by the contracting 
States; the total shall be allocated in the proportion of two shares 
each for the United States of America, the British Empire, France, 
Italy and Japan and one share each for all the other States. 


Ch. IX. 


FINAL PROVISIONS 


Article 35. The High Contracting Parties undertake as far 
as they are respectively concerned to co-operate as far as possible in 
international measures concerning : 

(a) The collection and dissemination of statistical, current, and 
special meteorological information, in accordance with the provisions 
of Annex G; 

(b) The publication of standard aeronautical maps, and the 
establishment of a uniform system of ground marks for flying, in 
accordance with the provisions of Annex F; 

(c) The use of wireless telegraphy in air navigation, the es- 
tablishment of the necessary wireless stations, and the observance 
of international wireless regulations. 


Article 36. General provisions relative to customs in connection 
with international air navigation are the subject of a special agree- 
ment contained in Annex H to the present Convention. 

Nothing in the present Convention shall be construed as prevent- 
ing the contracting States from concluding, in conformity with its 
principles, special protocols as between State and State in respect of 
customs, police, posts and other matters of common interest in 
connection with air navigation. Any such protocols shall be at once 
notified to the International Commission for Air Navigation which 
shall communicate this information to the other contracting States. 


Article 37. In the case of a disagreement between two or 
more States relating to the interpretation of the present Conven- 
tion, the question in dispute shall be determined by the Perma- 
nent Court of International Justice. Provided that if one of the 
States concerned has not accepted the Protocols relating to the 
Court, the question in dispute may, on the demand of such State, 
be settled by arbitration. 

If the parties do not agree on the choice of the arbitrators, they 
shall proceed as follows: 
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Each of the parties shall name an arbitrator, and the arbitrators 
shall meet to name an umpire. If the arbitrators cannot agree, the 
parties shall each name a third State, and the third State so named 
shall proceed to designate the umpire, by agreement or by each pro- 
posing a name and then determining the choice by lot. 

Disagreement relating to the technical regulations annexed to 
the present Convention, shall be settled by the division of the Inter- 
national Commission for Air Navigation by a majority of votes. 

In case the difference involves the question whether the inter- 
pretation of the Convention or that of a regulation is concerned, 
final decision shall be made by arbitration as provided in the first 
paragraph of this Article. 


Article 37. (Paragraph 1 before amendment as stated above.) 

In the case of a disagreement between two or more States re- 
lating to the interpretation of the present Convention, the question 
in dispute shall be determined by the Permanent Court of Inter- 
national Justice to be established by the League of Nations, and 
until its establishment by arbitration. 


Article 38. In case of war, the provisions of the present Con- 
vention shall not affect the freedom of action of the contracting 
States either as belligerents or as neutrals. 


Article 39. The provisions of the present Convention are com- 
pleted by the Annexes A to H which, subject to Article 34 (c), shall 
have the same effect and shall come into force at the same time as 
the Convention itself. 


Article 40. The British Dominions and India shall be deemed to 
be States for the purposes of the present Convention. 

The territories and nationals of Protectorates or of territories 
administered in the name of the League of Nations, shall, for the 
purposes of the present Convention, be assimilated to the territory 
and nationals of the Protecting or Mandatory States. 


Article 41. Any State may be permitted to adhere to the 
present Convention. 

This adhesion shall be notified through the diplomatic channel 
to the Government of the French Republic, and by it to all the signa- 
tory or adhering States. 


Article 41. (Paragraph 1 before amendment by Paragraph 1 
of Article 41 above.) 

States which have not taken part in the war of 1914-1919 shall 
be permitted to adhere to the present Convention. 


Article 42. In faith whereof the hereinafter named Pleni- 
potentiaries, whose powers have been found in good and due 
form, have signed the present Convention. 

The present Convention has been drawn up in French, Eng- 
lish and Italian. 


Article 42. (Before amendment.) 
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A State which took part in the war of 1914-1919 but which is 
not a signatory of the present Convention, may adhere only if it is 
a member of the League of Nations or, until January 1, 1923, if its 
adhesion is approved by the Allied and Associated Powers signatories 
of the Treaty of Peace concluded with the said State. After Janu- 
ary 1, 1923, this adhesion may be admitted if it is agreed to by at 
least three-fourths of the signatory and adhering States voting under 
the conditions provided by Article 34 of the present Convention, 

Applications for adhesions shall be addressed to the Govern- 
ment of the French Republic, which will communicate them to the 
other contracting Powers. Unless the State applying is admitted 
ipso facto as a Member of the League of Nations, the French Gov- 
ernment will receive the votes of the said Powers and will announce 
to them the result of the voting. 


Article 43. (As in the Convention of 1919.) The present Con- 
vention may not be denounced before January 1, 1922. In case of 
denunciation, notification thereof shall be made to the Government 
of the French Republic, which shall communicate it to the contract- 
ing Parties. Such denunciation shall not take effect until at least 
one year after the giving of notice, and shall take effect only with 
respect to the Power which has given notice. 

THE PRESENT CONVENTION shall be ratified. 

Each Power will address its ratification to the French Govern- 
ment, which will inform the other signatory Powers. 

The ratifications will remain deposited in the archives of the 
French Government. 

The present Convention will come into force for each signatory 
Power, in respect of other Powers which have already ratified, forty 
days from the date of the deposit of its ratification. 

On the coming into force of the present Convention, the French 
Government will transmit a certified copy to the Powers which under 
the Treaties of Peace have undertaken to enforce rules of aerial 
navigation in conformity with those contained in it. 

DONE at Paris, the thirteenth day of October, nineteen hun- 
dred and nineteen, in a single copy which shall remain deposited in 
the archives of the French Government, and of which duly author- 
ized copies shall be sent to the contracting States. 

The said copy, dated as above, may be signed until the twelfth 
day of April, nineteen hundred and twenty, inclusively. 

In FAITH WHEREOF the hereinafter-named Plenipotentiar- 
ies whose powers have been found in good and due form have signed 
the present Convention in the French, English and Italian Lan- 
guages, which are equally authentic. 
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CONVENTION RELATIVE TO AERIAL NAVIGATION 
BETWEEN THE SAAR TERRITORY 
AND GERMANY 


April 30, 1929* 

Article 1. The German Government grants to aircraft duly registered in 
the Saar Territory, the right of air navigation in Germany provided that the 
provisions of the present Agreement be observed. Likewise the Governmental 
Comission of the Sarr Territory accords to aircraft duly registered in Ger- 
many the right of air navigation in the Saar Territory. 

However, the establishment and operation of regular air lines in the Saar 
Territory or in transit above said territory by an air navigation enterprise 
authorized by the German Government are subject to the express authorization 
of the competent aeronautical authorities, as well as the establishment and 
operation of regular air lines in Germany or in transit, by an air navigation 
enterprise authorized by the Governmental Commission of the Saar Territory. 

As used in the present Agreement, “aircraft” means private aircraft and 
State aircraft destined exclusively for commercial service. 


Article 2. Aircraft, their crew, and their passengers shall be subject, 
whenever they find themselves above the territory of the other State, to the 
provisions relative to air navigation in general which shall be in force there, 
relative to the carriage of persons and goods as well as for the public security 
and order, as far as they apply to all foreign aircraft, their crew and to their 
passengers and are not contrary to the terms of the present Agreement. They 
shall be equally subject to other obligations resulting from the general legisla- 
tion in force, in such measure as this legislation is not contrary to the present 
Agreement. 

The commercial carriage of persons and goods, between two points in the 
Saar Territory or in Germany, may be reserved to aircraft registered in the 
respective countries. 


Article 3. The Governmental Commission of the Saar Territory and the 
German Government may prohibit flying over certain zones except that no 
distinction shall be made in this regard between the aircraft registered in the 
Saar Territory and in Germany. They shall reciprocally notify each other of 
the zones over which flying shall be prohibited. 

Moreover, the Governmental Commisson of the Saar Territory and the 
German Government reserve the right, in exceptional circumstances, to limit 
or prohibit provisionally air navigation, entirely or in part, and with imme- 
diate effect. 


Article 4. Any aircraft registered in the Saar Territory shall, whenever 
it finds itself above a prohibited zone of the German Territory, give the signal 
of distress prescribed by the German regulation relative to air navigation and 
land as soon and as near as possible upon an aerodrome situated outside the 
prohibited zone. Likewise, an aircraft registered in Germany shall, when- 
ever it finds itself above a prohibited zone of the Saar Territory, give the 





*Translated from the French text by Elizabeth B. Hotchkiss, Secertary- 
Librarian, Air Law Institute. 
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signals of distress prescribed by the regulations of the Saar Territory relative 
to air navigation and land as soon and as near as possible upon an aerodrome 
situated outside the prohibited zone. 


Article 5. Aircraft shall carry clearly visible marks, facilitating their 
identity during flight. Moreover, they shall carry the name and residence of 
the owner. 

Aircraft shall be provided with certificates of registration and of air- 
worthiness and with all other documents prescribed according to the case in the 
Saar Territory and in Germany, for air navigation. 


Article 6. The members of the crew, who preform a function in the air- 
craft subject to a special authorization made in Germany or in the Saar 
Territory according to the place of registration of the aircraft, shall be pro- 
vided with the papers prescribed in their country of origin for air navigation 
and especially with certificates of competency and regular licenses. 

The other members of the crew shall be provided with documents showing 
their occupation on board, their profession, their identity and their nationality. 

The crew and passengers shall be provided with the documents required 
for the passage from one country to another conforming to the regulations 
then in force, so long as there shall not have been another agreement between 
the German Government and the Governmental Commission of the Saar Ter- 


ritory. 


Article 7. The certificates of air-worthiness, certificates of competency 
and licenses, issued or rendered valid by the German Government or by the 
Governmental Commission of the Saar Territory, for aircraft or crew, shall 
have, according to the case, in the Saar Territory and in Germany, the same 
validity ad the corresponding documents issued or rendered valid, according 
to the case, in the Saar Territory and in Germany, but the certificates of 
competency and the licenses of the crew shall be valid for the sole usage 
of the aircraft registered in these countries. 


Article 8. Aircraft registered in the Saar Territory, whenever they find 
themselves in Germany, shall not be provided with apparatus for radio-com- 
munication unless they have obtained, from the Governmental Commission, 
special authorization to that effect. The use of such apparatus in Germany 
shall be regulated by the provisions in force in that country. Likewise, air- 
craft registered in Germany, whenever they find themselves in the Saar Terri- 
tory, shall not be provided with apparatus for radio-communication unless 
they have obtained, from the German Government, a special authorization to 
that effect. The use of such apparatus in the Saar Territory shall be regu- 
lated by the provisions in force in that country. Such apparatus shall be 
used only by members of the crew, carrying a special authorization issued by 
their competent authorities. 

The German Government and the Governmental Commission of the Saar 
Territory reserve to themselves, for reasons of security, the right to provide 
regulations relative to the necessary equipment for aircraft with apparatus 
for radio-communication. : 


Article 9. Aircraft, their crew and the passengers are forbidden to carry 
arms, munitions, poison gas, explosives, carrier-pigeons or photographic ap- 
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paratus, unless it is with the authorization of competent authorities of the 
territory flown over. 


Article 10. Aircraft carrying passengers and goods shall be provided 
with a list of the passengers and, for the goods, with a manifest describing 
the cargo as to its nature and quantity, as well as with declarations necessary 
for customs. 

The transportation of air mail shall be regulated directly between the 
postal administrations of the German Government and of the Saar Territory 
by means of special arrangements. 


Article 11. The German Government by the competent authorities may, 
on departure from or on landing in Germany, visit the aircraft registered in 
the Saar Territory, and examine the certificates and all other prescribed 
documents. 

The Governmental Commission of the Saar Territory has the same right 
in the Saar Territory relative to aircraft registered in Germany. 


Article 12, The aerodromes at the disposition of public air navigation 
shall be accessible under the same conditions to aircraft registered in the Saar 
Territory and in Germany. These aircraft shall be able to call equally upon 
the aid of meteorological services, radio-electric services and the signal services. 
The contingent charges (charges for landing, for sojourn, etc. . . .) shall 
be the same for these aircraft. 


Article 13. On entering and on leaving, aircraft bound for or coming 
from Germany or the Saar Territory shall only direct themselves toward 
an aerodrome open to public air navigation and classed as a custom’s aero- 
drome (with service for the handling of passports) and this, without inter- 
mediate landing between the frontier and the aerodrome. In special cases, 
the competent authorities may authorize the arrival to and the departure from 
other aerodromes, where the custom’s operations and the control of passports 
shall be carried out. The prohibiton of landing between the frontiers and the 
aerodrome applies equally to these special cases. 

In case of forced landing or of landing as provided in Article 4, in the 
territory of departure, after the custom’s operations and the control of pass- 
ports, (or) in the territory of arrival before these operations, the com- 
mander on board, the crew and passengers shall conform to the regulations 
of the customs and of passports in force in the country in question. 

The Governmental Commission of the Saar Territory and the German 
Government shall communicate the list of aerodromes open to public air navi- 
gation. This list shall define especially those in their own country which are 
classed as custom’s aerodromes and offer facilities for the control of pass- 
ports. Every modification shown on this list as well as every restriction, 
even provisional, of the right to use any one of these aerodromes, shall be 
immediately communicated. 


Article 14 As ballast, nothing but fine sand and water may be discharged. 


Article 15. In course of flight there shall be thrown or released in any 
other manner above Germany or above the Saar Territory, with the exception 
of ballast, only those objects or materials for which, according to the case, 
the German Government or the Governmental Commission of the Saar Terri- 
tory shall have given a special authorization. 
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Article 16. Aircraft registered in the Saar Territory or in Germany 
shall have the right, in order to land, especially in case of distress, to the 
same measures of aid as have the aircraft registered in Germany or in the 
Saar Territory. 


Article 17. The Governmental Commission of the Saar Territory and the 
German Government shall communicate mutually all regulations relative to air 
navigation which they shall have provided. 


Article 18. The details of application of the present Agreement shall 
be regulated, every time that this shall be possible, by direct understanding 
between competent administrations. 





BOOK REVIEWS 


1. 1929 Unitep States AviATION Reports. Edited by Arnold W. 
Knauth, Henry G. Hotchkiss, Allen J. Furlow, and Emory 
H. Niles. Baltimore, Maryland. J. H. Furst Co. Pp. x, 961. 


The second volume of this excellent series of reports is a worthy 
addition to the 1928 Reports and will be welcomed by every one in- 
terested in the development of air law. The first one hundred and 
nine pages deal with recent decisions, including seven cases primarily 
concerned with airports and municipal corporations, five cases on in- 
surance, three cases on personal injuries, and others dealing with 
common carriers, damages, exhibition contracts, criminal law, prac- 
tice, and workmen’s compensation. A supplementary list of cases is 
added. 

The statutory material is voluminous and indicates the tremen- 
dous growth of aviation legislation by the several states. It shows 
most clearly the need for stressing uniformity of legislation. A 
Legislative History of the Air Commerce Act of 1926, as compiled 
by Frederic P. Lee, is included. The Federal Regulations, contain- 
ing the Air Commerce Regulations as amended September 1, 1929, 
are set forth, as are also the Regulations relative to Foreign Air 
Commerce and the Canadian Statutes. 

Beginning at p. 286, there follows the Patent Cross-License 
Agreement, amended Dec. 1, 1928; Suggested Uniform Ordinance 
and Field Rules for Airports; the Report of the Committee on 
Aeronautical Law of the American Bar Association, October, 1929; 
and some fifty pages of Commercial Forms, including airport lease, 
passenger tickets, airplane purchase chattel mortgage, etc. 

The final five hundred pages present the State and Territorial 
statutes and regulations. As source books for air law, this series of 
reports leaves little to be desired. 


2. ELEMENTS CREATEURS DU Droit AERIEN. By André Henry- 
Coiiannier. Paris, Orbem, 4 Rue Tronchet. 1929. Pp. 343. 


This book deals almost entirely with the international phases 
of air law. The first chapter discusses the historical development 
of juristic literature and the organizations formed to study the prob- 
lems of air law. The author limits his title to the law of air naviga- 
tion on the claim that radio law is concerned with the domain of the 
ether, and so should not be included under air law. The second 
chapter deals with the situation following the war and indicates 
the German position under the terms of the Versailles Treaty, the 
important differences between the CINA and CIANA, and the work 
of the various international organizations. 

In chapter three, the author touches on the subject of municipal 
law in discussing the question of flying over private property. After 
a brief analysis of the leading theories, all of which are rejected, 
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the author adopts as sound the principle of the French Law of 1924. 
Here is given a right of passage over private property—a sort of 
servitude for the general benefit of air navigation, which does not 
dispute the essential right of proprietorship in the air space, as pro- 
vided in Article 522 of the French Civil Code. However, a restric- 
tion is imposed to the effect that this right to fly over must not hinder 
the exercise of the rights of the proprietors of the overflown land. 

Chapter four deals with the important question of sovereignty. 
The views of Fauchille are given careful attention, while the other 
views are less thoroughly treated. Believing the present sovereignty 
position unsound and destined to become a “lettre morte,” the 
author advocates the view of the Comité Juridique International de 
l’Aviation: liberty of air navigation, limited by safety measures de- 
termined by the several States in as uniform a manner as is possible. 

Chapter five discusses the problem of air frontiers, nationality 
of aircraft, registration, air routes, customs, etc. The author ad- 
vocates the conferring of nationality on aircraft and states that the 
nationality conferred on the aircraft should be that of the State 
which assumes the responsibility of placing it in service. Further, 
that every aircraft should be registered in the country where it has 
its port d’attache. 

Chapter six discusses the question of air warfare. Relative 
to the subject of legitimacy, the author states that while the means 
are legitimate, the effects are not entirely so because of the injury 
to non-combatants. He concludes that it is desirable to abolish 
the use of aircraft in war, and that its potential power should be 
employed to further the cause of international peace and arbitration. 
There is also an analysis of the sixty-two articles contained in the 
project of the Commission of Jurists at the Hague, in 1922-1923, 
Eleven documentary annexes and a valuable bibliography follow the 
text. 

It might be objected that the book is somewhat sketchy in 
spots, and not without the element of bias, yet it would be a captious 
critic indeed who failed to recognize the real worth of the material 
offered and the merit of the suggestions clearly stated and well 
organized. 


3. Las Leyes pe tA AEronAuTicaA. By R. Gay de Montella. Bar- 
celona, Libreria Bosch, 5 Ronda de la Universidad. 1929. Pp. 443. 

Part I contains 97 pages dealing with 14 chapters relative to air 
law. The material contains a discussion of the historical background 
of international conventions and Spanish legislation, a contrast be- 
tween the Spanish and foreign concepts of the definition of aircraft, 
together with the distinguishing features of public and private air- 
craft, and an analysis of the legal status of an aircraft. Chapters 
three and four continue the discussion of aircraft and deal with ques- 
tions of nationality, registration, mortgage. 

Chapter five takes up the matter of airdromes and airports as 
regulated by the Spanish law of July 19, 1927, together with the 
question of customs airdromes. Chapter six considers the question 
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of personnel, and the regulations of May 1, 1928, and the matter of 
the status of the pilot or commanding officer of the craft. Sover- 
eignty and the limitations upon the right of flight are considered 
in chapter seven and are related to the Spanish laws. There is also 
a discussion relative to the Convenio Ibero-americano de navegacion 
aérea of 1926. 

Follows, in chapter eight, a rather detailed outline of the regula- 
tions relative to certificates of registration, of airworthiness, pilots’ 
licenses, marks on aircraft, etc., while chapter nine deals with the 
use of airdromes, landings, rights to assistance and salvage, and 
customs. The matter of jurisdiction over acts in and against air- 
craft make up the subject of chapter ten, while the following chap- 
ter deals with the economic background and discusses the question 
of subventions, etc. 

The last three chapters deal with duties and liabilities—to per- 
sons in the aircraft and upon the ground, and with criminal matters. 

Part II contains over a hundred pages of Spanish law govern- 
ing air navigation. Part III deals with the CIANA and CINA con- 
ventions. Part IV presents the basic air law of twelve other coun- 
tries, including the Air Commerce Act of 1926. Part V contains 
the Code de l’Air and other products of the CJIA and CITEJA. 

Frep D. Face, Jr. 
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1. ZeitscurirtT FUr pas GESAMTE Lurtrecut, Vol. II, No. 1, 
1928. 
(a) Freedom of the Air and the Paris Convention of 1919, K. M. Beaumont 


pp. 1-3. 

Mr. Beaumont undertakes to interpret paragraph 3 of Article 15 of the 
Convention of 1919 (CINA) wherein the French text reads, “L’établissement 
des voies internationales de navigation aérienne est subordonneé 4 |’assentiment 
des Etats survolés.” His conclusion is as follows: (1) All private aircraft 
of contracting States without distinction have the right to use the air space 
of other contracting States without landing provided that they (a) follow the 
route (itinéraire) if any, fixed by the State (b) land if required to do so, 
by signals. (2) All private aircraft of contracting States without distinction 
have the right to fly from one contracting State to another provided, if re- 
quired, they land at a specified aerodrome and follow any route (itinéraire) 
which may have been duly defined. (3) No route (itinéraire) followed by 
foreign aircraft shall be adopted or considered as a regular air way (voie 
aérienne) without the previous consent of the State overflown. 


(b) Le régime juridique de l’espace atmosphérique et la question de la na- 
tionalité des aéronefs, Fernand de Visscher, pp. 4-25. 

The author of this article urges the acceptance of a concept of sovereignty 
which recognizes a sort of community of interest in the air space, and which 
would divide the air space above the territory of a State into theoretical zones 
—allowing liberty of aerial navigation to foreign aircraft, yet insisting that 
the extent of the rights of the State, within its “zone propre,” have not been 
prejudiced. For the acceptance of this concept, it is proposed that there be a 
declaration by the Powers—a declaration of the principle of freedom—not of 
the air—but freedom of international aerial navigation. The author asserts 
that the present criterion of nationality determination is a direct corollary of 
the principle of “complete and exclusive” sovereignty, and that the criterion 
has been expressly selected for the purpose of securing the benefits of aerial 
navigation to nationals of certain States to the exclusion of nationals of other 
States. Assuming that the aircraft should possess some nationality, the author 
chooses that as determined by the port d’attache. (See The International Air 
Navigation Conventions and the Commercial Air Navigation Treaties, Fred 
D. Fagg, Jr., in 2 So. Cal. L. Rev. 430-454, for this analysis.) 


(c) Deutschland und das Pariser Luftverkehrsabkommen vom 13 Oktober 
1919 (CINA) Dr. Alfred Wegerdt, pp. 25-49. 

The author traces, in Part I, the history of the Convention and shows 
how it was dominated by the spirit of the Versailles treaty, especially in 
Articla 5, and how it was only after December 14, 1926, that the contracting 
States were free to enter into agreements with Germany. Also what restrictive 
requirements are necessary to permit Germany to adhere to the Convention. 
The purpose of the article is to determine the conditions under which Ger- 
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many will adhere to the CINA Convention or some other. Part II is devoted 
to an outline of the Convention of 1919 and its principal features. Part III 
briefs the essential provisions of the Convenio Ibero-americano de navegacién 
aérea of 1926 (CIANA). Part IV outlines the Pan-American Convention of 
1928 (PAC). 

In Part V, the author indicates the undesirability of having three separate 
organizations, and shows that the CINA, founded by the first agreement, 
might well endeavor to bring about; a merger of the other two organizations 
with itself. If this should be attempted through a revision of the Convention, 
the author then points out the twenty considerations that Germany would 
desire to have given careful attention. Part VI deals with the status of Ger- 
many in coming into the CINA and contains many detailed references to the 
Versailles treaty. 


2. Droit AERIEN (Jan.-Feb.-Mar.) 1929. 


(a) Quelques expériences récentes en matiére d’assurance obligatoire, Robert 
Le Gall, pp. 1-6. 


The purpose of this article is to discuss the arguments pro and con rela- 
tive to the question of compulsory insurance. The purpose of enforcing 
compulsory insurance is to safeguard interests which would suffer from irre- 
sponsibility or from the impossibility of, determining the cause of the injury. 
The author traces the strict responsibility doctrine through the law of sea and 
land carriers and then questions how far the conditions in air commerce are 
analogous. Actuarial figures: are not available for statistical purposes, but 
he cites the Spanish decree of 1928 as one dealing with a limitation upon the 
strict rule, and as one which merits careful consideration. 


(b) Du statut juridique du passager d’acronef, Charles Lortsch, pp. 7-17. 


What law shall apply to acts arising and acts completed on board an air- 
craft? The author states that the first solution offered is to follow maritime 
law and determine all questions by the law of the flag. This solution is re- 
jected because air navigation and its problems are radically different from sea 
carriers. During flight over a country, there is a necessary relation between 
the aircraft and the territory below, although the law of the overflown State 
should not be applied without discrimination. After a careful analysis, the 
author submits seven propositions by way of a summary, the first of which 
follows: (1) For wrongs committed on board an aircraft the law of the 
place possessing jurisdiction shall apply as follows: the jurisdiction being that 
of the overflown State if the wrong has produced its main consequences on 
the ground, and the jurisdiction being that of the place of landing if the 
wrong has produced its principal effects on board the aircraft. 


3. In Diritto AERONAUTICO, Feb. 28, 1929, Vol. VII, No. 1. 


(a) L’Unione internazionale aeronautica, S. Cacopardo Melita, pp. 1-21. 


This article, which is the second installment and which is continued in the 
issue for August, 1929, deals with the Convention of 1919 (CINA), the sov- 
ereignty doctrine, the grant of the right of innocent passage, prohibited zones, 
establishment of air lines, the territorial concept, Article 5 and particular 
agreements with non-member States, the effect of war, and Article 25 relative 
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to the duty of contracting States to see that aircraft comply with the provi- 
sions of Annex D. 
(b) Atmosfera ed etere, due elementi—due problemi, G. Patricolo, pp. 22-37. 
This article, appearing under the head of Chronicles and Notes, will be 
interesting to those concerned with radio law. It discusses the question of 
sovereignty over the air and over ether, the advantages of distinguishing be- 
tween them, the difficulties involved, the limitations upon sovereignty over air- 
space—the objections and counter-arguments, the Convention of 1919 (CINA), 
the scientific hypothesis relative to ether, and the Washington convention of 
1920. 


4. Ix Dirirro Arronautico, April 30, 1929, Vol. VII, No. 2. 
(a) La Germania e la convenzione di navigazione del 13 ottobre, Dr. Alfred 
Wegerdt, pp. 77-115. 

This is a translation, by Dr. Francesco Lo Faro, of the article under the 
same title appearing in 2 Zeitschrift fiir das Gesamte Luftrecht, 25 (1928) and 
is reviewed in No. 1 (c), supra. 

(b) II diritto aeronautico e I’'Italia, Guido Chialvo, pp. 116-127. 

The author sketches the historical development of the juridical problems 
connected with air navigation from the Congress of Verona in 1910 to the 
setting up of the Italian legislation, through January, 1925, and the other 
recent developments. 

(c) Note sul diritto aero di guerra, Dr. Ernesto Errera, pp. 128-138. 

The author is here concerned with the Project of the Hague of 1923 
relative to search and seizure and aerial bombardment, wherein, relative to 
the latter, he indicates the difficulty of drawing a satisfactory distinction be- 
tween the civil and military population, and the war zone as contrasted with 
the non-military zone, yet urges that a distinction must be made to protect 
the civil population from unlimited peril from bombardment. 





























5. Drorr Aérren (April-May-June) 1929. 
(a) Immunisation des aeronefs sanitaires en temps de guerre, Ch. L. Julliot, 
pp. 141-168. 

This article very clearly presents the problem raised by this special type 
of aircraft. The legal questions have been of importance since 1912, although 
the principles involved go back to agreements made many years before. The 
author discusses the question as to whether or not such aircraft should be 
allowed to fly up to and over the battle lines, and then shows at what height 
such flying is necessary if the occupants of the aircraft are to locate the 
wounded. He shows the great difficulty of landing in the real war zone and 
how such aircraft can actually serve to obtain information while mainly con- 
cerned with their mission of aiding the injured. But he states that both 
sides will benefit and suffer alike from any military use of the craft. He 
raises the question as to the status of the pilot and whether he must be 
trained for and used only in such service or whether he can alternate—so as 
to be in a fighting plane one day and in this special service at another time. 
The aircraft, of course, will be specialized equipment—not suitable for mili- 
tary purpose—other than observation if it should cross the lines, or be at a 
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high altitude behind its own lines. The author cites the regulations which 
already govern, and shows the need for even more careful consideration of 
the problem. 

(b) L’Allemagne et la Convention de navigation aerienne de Paris du 13 

Octobre 1919 (CINA), Dr. Alfred Wegerdt, pp. 169-203. 

This is a French translation, made by Captain Albert Roper, secrétaire 
général of the International Commission for Air Navigation, of the article 
appearing in 2 Zeitschrift fiir das Gesamte Luftrecht, 25 (1928), and has been 
reviewed in No. 1 (c) supra. 


6. It Drritto AERonAvuTICO, June 30, 1929, Vol. VII, No. 3. 


(a) La figura giuridica del comandante dell’aeromobile, C. Savoia, pp. 195-208. 

In discussing the legal significance or status of the person in command 
of an aircraft, the author traces the parallel between the ship captain and the 
former, indicating the historical development of the maritime position. To 
determine the position of this person, the author: analyzes his contract, his 
fitness for the purpose, his technical knowledge, the function he performs— 
commercial and disciplinary, and his legal responsibility. These questions 
are, in the article, closely related with the Italian legislation. 


(b) La quarta sessione del Comité international technique d’experts juri- 
diques aériens, (CITEJA), Paris, May, 1929, Amedeo Giannini, pp. 
209-211. 

This is a resume of the Madrid session (May 24-29, 1929) of the com- 
mission of the CITEJA before the October meeting of the international 
meeting at Warsaw. 


7. Drorr AERIEN (July-Aug.-Sept.) 1929. 
(a) De la circulation aérienne au-dessus des mers, Dr. Herman DGring, pp. 
281-284. 

This article comes from a report presented by the German delegation at 
the session of the Comité juridique international de l'aviation (CJIA), April 
24, 1929, and is concerned primarily with certain features of the Code de l’Air 
and the resolutions of the International Law Association at the Conference in 
Stockholm, in September, 1924. The author offers some ten suggestions rela- 
tive to the Code de |’Air, wherein he advocates the adoption of a part of 
Article 23 of the Code which gives jurisdiction over persons committing acts 
in aircraft flying over the open sea to the tribunals of the country as deter- 
mined by the nationality of the aircraft. The lex fori is to apply to indemnity 
for injuries caused by one aircraft to another unless of different nationalty, 
in which case the law of the flag is to apply. Sovereignty over floating aero- 
dromes will exist, by analogy to maritime law, and will be determined by the 
State installing them or the State to which the proprietor belongs. The author 
urges that, in the interest of air navigation in war time, aircraft over the 
high seas shall not be subject to search and seizure. 


(b) Crimes et délits commis a bord des aéronefs, Victor Niemeyer, pp. 285- 
288. 


The author is here concerned with Articles 23, 24, and 30 of the Code de 
Air and, after considering the revisions necessary following the strict enun- 
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ciation of the sovereignty doctrine, he suggests the adoption of three princi- 
ples, as follows: (1) Wrongs committed on board an aircraft during the 
course of flight are deemed to be committed in the territory of the overflown 
State, unless they affect neither the interest of the overflown State nor that 
of its inhabitants, concerning their persons or their goods, in which case they 
are deemed to be in the country to which the aircraft belongs. They are 
equally deemed to be committed in this last country if they have been com- 
mitted above the high seas, etc.; (2) When in one of the preceding cases, the 
aircraft does not carry marks of nationality, or carried false marks of na- 
tionality, the wrong is deemed to be committed in the country to whose juris- 
diction the author of the wrong is amenable; (3) The dispositions relative 
to wrongs committed on board aircraft are not modified wherein the flights 
are limited to a single country. 


(c) Des crimes et délits commis a bord d’aéronefs en vol, M. Pholien, pp. 
289-296. 

The viewpoint of the author of this article can be best explained by way 
of his summary, which is essentially as follows: (1) In case of a crime or 
of a wrong committed on board an aircraft, whatever its nationality may be 
and whatever may be the place of violation, the courts of the country where 
the landing is made are to take cognizance. (2) The person invested with 
authority on board shall take all measures necessary for the verification of 
the fact, the preservation of the evidence for conviction and the placing of the 
accused at the disposition of the judicial authority. (3) He shall advise by 
radio, or by the most rapid means, the competent judicial authority of the 
nearest port and, at the moment of landing, deliver to it, along with the ac- 
cused, the evidence for conviction and the essentials of the investigation. He 
shall take care to make certain that the witnesses do not depart. (5) In case 
the judicial authority at the place of landing decides that it is not necessary 
to institute proceedings, it shall free the accused and shall bring its decision 
to the attention of the Government over the territory of which the crime or 
wrong has been committed and shall transmit to it, at the same time, the 
documents of the procedure. The latter government remains free to proceed. 
(Sections 4 and 6 are here omitted.) 


(d) L'hydravion, Rudiger Schleicher, pp. 297-298. 


The author raises the question as to whether or not special regulation for 
this class of aircraft is justifiable, and then demonstrates that no general 
regulation will meet the facts of the situation. He indicates that the regula- 
tions must be somewhat different for the various classes of water dealt with— 
whether it be an open sea, a great navigable stream, a smaller stream, etc. 
He compares an aircraft upon the water with a steamer and shows wherein 
the aircraft is more or less manoeuvrable, and then summarizes by offering 
certain principles which should govern several important situations. 


8. It Diritro AERoNnAvuTICO, August, 1928, Vol. VII. No. 4. 


(a) Il protocollo di revissione della Convenzione di Parigi per il regolamento 
della navigazione aecrea (first installment), Amedeo Giannini, pp. 273-282. 


The discussion of this subject centers on proposed changes in the Con- 
vention of 1919 (CINA), particularly in Articles 1, 3, and 5. The author 
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reviews the existing situation under the provisions of the Convention of 1919 

(CINA), the Convenio Ibero-americana navegacién aérea of 1926 (CIANA) 

and the Pan-American Convention of 1928 (PAC), and presents the sugges- 

tions advanced for re-stating the three articles mentioned, together with a 

discussion of their merits and defects. 

(b) L’Unione internazionale aeronautica (concluded), S. Cacopardo Mleita, 
pp. 283-317. 

The third and final installment of this article deals primarily with the 
function and work of the International Air Navigation Commission (CINA). 
The author discusses the creation of the Commission, debatable questions con- 
cerning organization phases and representation; the nature of the functions 
of the Commission—administrative, etc.; the dual nature of the institution; 
duties of the Commission—administrative, legislative, legal, etc.;—the inde- 
pendence of the Commission and its relation to the League of Nations; the 
silence of the Convention of 1919 on the question of private law, and the in- 
ternational movement for the codification of private law. 


9. NIEMEYERS ZEITSCHRIFT FUR INTERNATIONALES ReEcuT, Vol. 
40, Nos. 5-6, August. 1929. 


(a) Patentverletzungen durch den internationalen Luftverkehr, Dr. Ginther 
Alexander-Katz, pp. 410-418. 

The author is here concerned with the legal conflicts, relative to patent 
infringement, between the Convention of 1919 (CINA) and the revision, in 
November, 1925, at the Hague Conference, of the Agreement of 1883, to- 
gether with the provisions of the particular national patent law. The pro- 
vision in Article 18 of the CINA Convention deals with precedural matters, 
and makes aircraft passing through the territory of a contracting State ex- 
empt from seizure, under certain conditions, on the ground of infringement of 
patent, design, or model. The particular agreements made by Germany with 
France, Great Britain, Italy and Spain, etc., follow this general provision. 
On the other hand, the provisions as revised in 1925 at the Hague Conference 
(Art. 5, No. 2) deal with substantive law and refer to the use of patents in 
the construction and operation—together w ihtthe accessories. The author 
indicates the difficulty involved in these various provisions—where aircraft 
of various countries are involved, and shows an added complication brought 
into the problem, through the question of aircraft nationality determination. 


10. THe CANADIAN Bar Review, Vol. VII, No. 8, October, 1929. 
(a) Le Droit Aérien, Pierre Frank, pp. 491-499. 

The article presents the address of the author before the faculty of law 
of the University of Montreal, and offers an interesting resume of the prob- 
lemg and developments in the field of air law. The paper deals with the 
sovereignty problem, the question of nationality, and immunity of certain 
classes of aircraft. The liability of the carrier by air to passengers, to 
personnel and to third parties is discussed, and the author cites a case coming 
before the Paris Court of Appeal relative to the liability of an operating 
company for forcing a pilot to fly during bad weather. The Convention of 
1919 is briefly outlined together with the work of the CJIA relative to the 
Code international de 1!’ Air. 
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11. It Drritro AERONAUTICO, October, 1929, Vol. VII, No. 5. 


(a) Il protocollo di revissione della Convenzione di Parigi per il regolamento 
della navigazione aerea (concluded) Amedeo Giannini, pp. 361-376. 

The author continues his detailed analysis of the provisions of the Con- 
vention of 1919 and discusses at considerable length the ideas advanced by 
Dr. Alfred Wegerdt, of Germany. The articles considered are Nos. 15, 18, 
19, 23, 26, 30, 32, 34, 37, 41, and 42. He also considers the question of what 
language or languages shall be officially recognized for the text of the Con- 
vention, the possiblity of revision of some of the annexes, particularly Annex 
H, relative to customs, and the need for as much uniformity as possible to 
obtain in the existing agreements to promote the development of international 
air traffic. 


(b) La classification des aeronefs et le role du Bureau Veritas, George Rip- 

ert, pp. 384-393. 

This article deals with the Lloyd organization, founded in France in 1822, 
which, by decree of October 2, 1922, was authorized to supervise French civil 
aircraft in much the same way as it had served for sea carriers. An aviation 
section was created and rules were issued showing the conditions of classifica- 
tion, necessary requirements for approval, etc. However, approval by this 
section is not to be considered as a guaranty for the owner or manufacturer 
is to be held responsible for any damage done after approval has been given 
by mistake as to the real qualities of the aircraft. According to the author, 
the private organization has functioned extremely well and has rendered Gov- 
ernmental supervision unnecessary. 


Frep D. Face, Jr. 
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